he world over, tax avoid-

ance by MNCs, resulting in

the erosion of base as they

shift profits to tax havens

or low-cost jurisdictions,
has been a matter of concern. This is
particulardy worrisome fordeveloping
countries as this robs them of critical
resources needed for development and
poverty alleviation. Besides, this en-
hances thetax burdenof thosewho pay
legitimate taxes and violates horizon-
tal equity between domestic compa-
niesand multinationals.

Wilful tax avoidance by MNCs, as
mentioned above, is a global phenome-
non. There is overwhelming evidence
of the practice in both developing and
developed countries. In India, there is
considerable evidence to show that
MNCs have been indulging in abusive
tax practices. The studies done at the
NIPFP by KavitaRao and DP Sengupta,
for the period 2006-11, show that the ef-
fective corporation tax rate on multina-
tional companieswas signifi cantly low-
er than domestic companies and the
interest paid by them were much high-
er. The paper also shows that from 2008
to 2011, while the rovalty payments by
thetop2imultinationalsdoubled, their
dividend payments increased by just
30% . They point out a number of cases
of base erosion in Indian context.

Multinational companies indulge in
tax abusein avariety of ways.Creatinga
webof complex subsidiariesand branch-
es and locating them in tax havens amd
low taxjurisdictionsand artificially allo-
cating profits to these jurisdictions and
tak ing advantage of the tax treaties to
minimise tax payments is a commaon
method. Manipulating prices in related
party transactions, or what is called
transfer-pricing, to reducethetax liahili-
ty isanother. Although there are “arm’s
Iength pricing rules™ to deal with trans-
fer-pricing issue, it is difficult to apply
them in practice when intangible assets
are involved and these include trade
names, goodwill, and brand recognition
as well as intellectual property, such as
patents, copyrights, brands and trade-
marks and business methodologies.
Multinational companies also act as in-
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Combating BEPS

Need to go beyond OECD path

Many developing countries have pressed for addressing concerns specific to them

termediaries in product
sales and distribution,
make loans and interest
payments to one another
and charge fees to one an-
other for activities such as
management services,
treasury services and ine
vestment services to re-
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tries in the discussion,
they did not have the vot-
ingrights. It is alsofelt that
much of thediscussion on
BEPS within the OECD
countries is dominated by
multinational companies.
For example, in the BEPS
consultation on digital

duce the tax liability The economy the leading tech-
UK Public Accounts Com- nology companies were
mittee’s investigations in united against any discus-
2011 on Starbucks, Amazon i sion on tax rates, Further-
and Google revealed mas- The OECD action more, the OECD action
siveunderpayment of tax-  plan does not plan does not deal with the
es, Starbucks paild corpora- dealwith thl!' problem of apportioning
tion tax of only £8.6million profits to subsidiaries lo-
sincel998. Amazon paidor- proh lem of cated in low-cost jurisdic-
Iy £1.8 million on the rev- 2 il tionsasittakes theprevail-
efmesaffﬂ]’rmi]liﬁn which apportlomng ingseparateentirylgystem
works out to be 1% and lll'oﬁts to as given. A proper way to
g;?fﬂh: despite gema-ra]‘::tI ing  subsidiaries deal ; 1:3]; tl‘naﬂfablem isto

ioninrevenuesfrom - consolidate the transac-
200611, paid only s16 mi.  JoCatedin tions of all branches and
lion in taxes The 2012 U5 low-cost subsidiaries and attribute
ey iisdictnsas | Sepmie v
that Microsoft avoided Us It takes the Abroad ccalitionof civ-
corporate taxon47% of its  prevailing ilsociety andlabour organ-
US sales, transferring the = isations (which includes
rightto market itsintellec.  S€parate enitrty ActionAid, Alliance-Sud,
tual property rights to a Systemasgiven CCFDTerre Solidaire,
Puerto  Rico-subsidiary Christian Aid, the Council

These examples can be

multiplied. The subeom-

mittee's findings on Hewlett-Packard,
Appleand Caterpillar areequally reveal-
ing.These are only some examples.

The concern about the tax abuse has
led the G-20 to take up the initiative to
deal with the problem of Base Erosion
and Profit Shifting (BEPS))and ask the
OECD to prepare an action plan to
counterthemenace TheOECDhas sub-
mitteda 15-point act ion plan. While this
isan important stepin for harmonising
thetax systems to curb tax competition,
better coordinationand informationex-
changeacross countries, many develop-
ingcountries feel that action should go
bevond the plan recommended by the
OECDreport on BEPS. Thereis afeeling
that the initiative should be more inclu-
sive than OECD and G20, and even
though OECD has involved other coun-

for Global Unions, the

Global Alliance for Tax
Justice, Oxfam, Public Services Inter-
national, Tax Justice Network and the
Word Council of Churches) has ap-
pointed an Independent Commission
for the Reform of International Corpo-
rate Taxation (ICRICT) tomake recom-
mendationsonthewaystominimisethe
tax abuse in multinational companies.
The Commission has made aset of 34
recommendations (available at
bit.ly/ 1HxOgXH) and these include: (i)
the multinationals should be taxedas a
single unit and a model bilateral and
multilateral agreement should be
worked out to apportion the revenues
and costs attributable to each sub-
sidiary. In thelong-term, the apportion-
ment rule couldbe usedeven if they are
taxed as unified entities; To prevent at-
tribution of intellectual property rev-
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entes to low tax jurisdictions, It is nec-
essary to allocate its ownership based
on objective factors such as sales or em-
ployment; (ii) The countries should
curbtemptationto indulge in theraceto
the bottom and should declare the tax
preferences transparently; (iii) Under-
take measures to strengthen enforce-
ment and that indudes imposition of
criminal penalties for abusive tax prac-
tices, strengthen tax administration
with adequate resources and capacity
building in appropriate legal frame-
work and enforcement; (iv) evolve a
model withholdingsystem with thehelp
of multilateral organisations; (v) in-
crease transparency by requiring the
multinationals tofile country by coun-
try reports on the businesses carried
out and advance pricing agreements in-
cluding those of the subsidiaries and
make them available in public domain
and reform the tax treaties to avoid any
restrictions on tax withholding, mea-
sures to prevent double non-taxation,
and include general anti avwoidance
rulesthemodel tax treaties.

The issue of tax abuse by multina-
tionals isamatterof great concern, par-
ticularly to developing countries. With
technological advances and the spread
of e-commerce, the issue is likely to be-
come evenmorecomplex in the yearsto
come and immediate global effort to
curb this is called for. It is not easy to
catch up with the multinationals hav-
ing enormous resources at their com-
mand. In this environment, immediate
collective action is necessary and it is
important tooversee theeffortby anon-
partisan agency. The ICRICT has rec-
ommended that the UN Comm ittee of
Experts should be upgraded into an in-
ternational commission to oversee
compliance. Perhaps, the UN Commit-
tee may be upgraded to create a World
Tax Authorityonthelinesof WTO.
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