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INTRODUCTION AND TRENDS IN  REVENUE FROM ESTATE DUTY 

In t ro d u c t io n

The e s t a t e  duty uas in troduced  in  In d ia  u i t h  e f f e c t  
from October 15, 1953 f o l lo u in g  the recommendations of 
s e v e r a l  ex p e rt  bodie# a.id pane ls  da t in g  back from the 
T ax a t io n  Enqu iry  Committee o f 1924-25* The o b je c t i v e  
un d er ly in g  the le v y  uas s ta te d  to be p r im a r i l y  to reduce 
the c o n c e n t ra t io n  of u e a l th  and ha lp  to ach ieve  the goal 
o f an e g a l i t a r i a n  s o c ie t y *  I t  uas a lso  expected to provide 
an a d d i t io n a l  source  of revenue fo r  the S t a te s  to f in an ce  
t h e i r  development as the proceeds of the tax are req u ired  
under the C o n s t i tu t io n  ( A r t i c l e  269) to be d is t r ib u te d  
among the S t a t e s .

Although i t  has been in  o p e ra t io n  fo r  n e a r ly  th ree  
decades nou, the e s ta te  du ty  in  In d ia ,  i t  i s  g e n e r a l l y  
f e l t ,  has not f u l f i l l e d  any of the u n d e r ly in g  aims. I t s  
c o n t r ib u t io n  to revenue has been almost n e g l ig ib l e ,  form ing 
le s s  than 0 .5  per cen t  of the gross tax  revenue of the 
C e n tre .  In  ab so lu te  term s, i t s  y ie ld  i s  c u r r e n t ly  of the 
order o f o n ly  Rs 16-17 c ro re  per annum. Many uould be 
in c l in e d  to th in k  th a t  a tax y ie ld in g  so l i t t l e  in  revenue 
can h a rd ly  maka any d i f f e r e n c e  to the c o n c e n tra t io n  of 
u e a l th  and the h igh m arg ina l r a te s  p re sc r ib ed  in  the lau 
are o f no consequence as feu  among the r i c h  leave  any 
e s t a te  to be taxed at those r a t e s .  Compliance u i th  the  
requ irem ents  o f the l e g i s l a t i o n  implementing the tax , on 
the o ther hand, i s  w id e ly  regarded  as a source  of acute 
harassment and d i s t r e s s  to h e i r s  of s m a l l  and medium-sized



e s t a t e s .  The present  study seeks to rev iew  tha uork inq of 
the e s t a t e  duty in In d ia ,  e s p e c i a l l y  the reasons fo r  i t s  
lou y i e l d  and examine in  t h a t  l i g h t  uhether there  is any 
case fo r  i t s  cont inuance ,  and i f  so, in  uhat form. .The 
f i n d in g s  of the s tu d y  are presented be lou .  The r e o o r t  
of th is  study i s  in  tuo p a r t s .  P a r t  I con ta in s  a rev iew
of the  o p e ra t io n  of the e s t a t e  d u ty  in terms of revenue y i e l d ,
. i t s  impact on i n e q u a l i t i e s  and the f S t t o r s  undermininr i t s  
e f f i c a c y .  Hn attempt is  a lso  made to inves t i r a t e  uhether 
the a d m in i s t r a t io n  of the duty has caused any avo idab le  
harassment to h e i r s  of sm a l l  e s t a t e s .  In  part  I I  \jr> examine 
the va r iou s  issues  uh ich a r i s e  f o r  c o n s id e r a t io n  in  the 
t a x a t io n  of c a p i t a l  and c a p i t a l  t r a n s f e r s  and exp lore  the 
l i n e s  along uh ich  the e x i s t i n g  system of e s t a t e  t a x a t io n  
might be reformed.

The sources  of data  r e l i e d  upon fo r  t h i s  study main ly
are 5 ( i )  the J j l  1 1̂ nd i_a _ Es tate_D_uty^s G i f t  Tax and Wealth
T a x_ s t a t i s t i c s  publ ished by the D i r e c t o r a t e  of In sp e c t io n  
(R e sea rch ,  S t a t i s t i c s  and P u b l i c  R e l a t i o n s )  of the Income 
Tax Department and ( i i )  a su rvey  undertaken by t h i s  I n s t i t u t e  
f o r  the p r o j e c t ,  o rgan ised  through the good o f f i c e s-  of the 
C e n t r a l  Board of D i r e c t  Taxes. The A l l  I nd ia/ E s ta te  p u ty_a_
G i f  t  T ax . a nd _Ue a 1th _T a x J |  t a t  i s  t  i c s  provided the bas i c  'd a ta  
re g a rd in g  the number of assessments and va lu e  of e s t a t e s  
assessed from year to y ea r ,  t h e i r  d i s t r i b u t i o n s  demand 
r a i s e d ,  and r e b a t e s ,  r e l i e f s  and a l lo u a n c e s . In fo rm at ion  
r eg a rd in g  revenue uas obta ined from the  budget documents 
of the C e n t r a l  Government. D isaggregated data  on assessments* 
demand and c o l l e c t i o n s  uere made a v a i l a b l e  by the D i r e c t o r a t e  
of In s p e c t io n  ( I T )  and (R S& P ) ,  As some of the in fo rm at io n  
r e q u i r e d  fo r  the study uas not a v a i l a b l e  from any other sou rce ,  
a sample su rvey  of e s t a te  duty  assessments uas c a r r i e d  out at 
5 major cen tres  of e s t a t e  duty a d m in i s t r a t io n  in  the coun t ry ,  
namely, Ahmedabad, Bombay, C a l c u t t a ,  D e lh i  and Kanpur.
Taken to o e th e r ,  these cen t re s  account fo r  roughly  one- th ird



of the t o t a l  ‘ number of e s ta te  duty cases handled a l l  over
In d ia .  Tha sampla co n s is te d  rough ly  of 10 par can t of tha
exemption c a se s .  5 per csn t of d u t ia b le  cases u i th

a n d
e s ta te s  rang ing  between Rs 50,000 / Rs 5 lakh and a h igher 
p ro p o rt io n  of e s t a te s  of more than Rs 5 lakh  assessed a t
those c en tre s  during  tha th roe  years  1 979-80, 1980-81 and
1 981-82* The s e l e c t io n  of tha samples was made as f a r  as
p o ss ib le  on a random basis^

Trends in  Revenue from E s ta te  Duty

F ig u r e s .o f  revenue from tha e s ta te  duty  (ED ) from
1 960-61 to 1 981-82 are s e t  out in  Table 1. As the g i f t
tax ( GT) le v ie d  s in ce  1 958 complements tha ED, f ig u re s
o f  revenue from the GT too are g iven  i n  Tab le  1. The
ta b le  a lso  shows t h e . y i e l d  of the w ea lth  tax  (UT) and of
Stamps and R e g is t r a t io n  which toge the r  u i t h  the ED and
tha  GT (and the tax on c a p i t a l  g a in s )  c o n s t i t u t e  the
p r in c ip a l  taxes on c a p i t a l  and t r a n s fe r s  of c a p i t a l  le v ie d

1 2 /by the Centre  and the s t a t e s  in  In d ia .—*—

Column 10 o f the t a b le  in d ic a te s  tha p ropo rt ion  
of c o l l e c t i o n s  from ED and GT to tho gross tax revenue of 
the Centre and Column 11, t h a t  of the revenue from ED,

1 /  Comparable f ig u r e s  of tax r e a l i s e d  on c a p i t a l  ga ins  
are not a v a i l a b le  and hence are not presented in  the 
t a b le .  From a v a i l a b le  income tax s t a t i s t i c s  i t  
appears th a t  the tax demand on c a p i t a l  g a in s  was 
Rs 5 c ro re ,  Rs 2*2 c ro ra  and Rs 1 .6 c ro re  in  1977-78, 
1978-79 and 1979-80# r e s p e c t i v e l y .

2/ Another reason  fo r  in c lu d in g  the revenue from Stamps 
and R e g is t r a t io n  is  th a t  the foes  paid fo r  probate 
and su cce ss io n  c e r t i f i c a t e s  are s e t  o f f  ag a in s t  the 
ED payable in  re s p e c t  of the same a s s e t s .



TABLE 1

-Rgyenue from Taxes on C a p i t a l  and C a p i t a l  Tr a n s f e r ,  and t h e i r  P r o p o r t io n
i  n Gross Tax R e ue nu e of the C e n t r e ,  and the Combined 

C en tre  and the S t a t e s  
(1960-61 to 1 981 -82)

Tax Revenue of the

(Rs c ro re  )

E s t a t e G i f t T o t a l U e a l th Stamps T o ta l T o t a l  gross Combined Column C o l.7

Year
duty t  ax o f ED 

and, GT
tax and r e 

g i s t r a 
t io n

o f co
lumns 
4 > 5 & 6

tax  revenue 
of the 
Ce ntre

tax r e v 
enue of 
the C en tre  
and the 
S t a t e s

4 as 
perce nt 
o f c o l .  

8

as per 
ce nt 
o f
c o l  .9

(1 ) ( 2 ) ( 3 ) ( 4 ) ( 5 ) (6 ) ( 7 ) (8 ) ( 9 ) (1 0 ) (11 )

1960-61 3.09 0*89 3 .98 8 .1 5 47.01 59.1 4 908.9 1350.4 0 .44 4.38
1961-6.2 4.21 1 .01 5.22 8 .25 50 .6 2 64.03 1053.7 1543.0 0.50 4.1 5
1 96 2-6 3 3 .94 0.97 4.91 9.54 57.21 71 .6 5 12 85.0 1865.1 0.38 3 0 84
1963-64 4 .6 7 1 *12 5.79 10.20 66.3  5 82.34 1633.8 2324*5 0 .35 3.11
1 96 4-6 5 5.43 2.22 7*65 1 0. 50 73.52 91 .6 7 1820.7 2598.8 0 .42 3.53
1 96 5-6 6 6 .66 2*27 8.93 12.05 79.49 100 .47 2060.7 2921 .6 0.43 3 .44
1966-67 6 . 25 1 *75 8.00 10.73 87.13 105.85 2306.5 3261 .2 0 .35 3.25
196 7-68 6 .37 1 .30 7.67 10.70 104.31 122.63 23 52.7 2455.5 0.33 5.00
1 96 8-69 6 .74 1 .51 8 .25 1 1.11 108.76 1 28.12 2509.8 3758.7 0.33 3.41
196 9-70 6 .94 2.02 8 .96 1 5.62 119.57 1 44.15 .28 23.1 4200.1 0.32 3.43
19 70-71 7.86 2.45 10.31 1 5.31 128.80 154.42 3206.8 4752.4 0.32 3 .25
1 971 -72 9 .0 3 3 .52 1 2.55 25.14 145.90 183.59 3872.4 5575.2 0 .32 3 » 29
1972-73 1 0 o09 4.02 14.11 35.94 1 53»50 203.55 4509.7 6435.8 0.31 3 .16
1973-74 10.57 4.79 1 5.36 35.78 183 .90 23 5.04 50 73.4 7388 .6 0 .30 3 .18
1974-75 1 0.46 5.06 1 5.52 39.23 21 9.00 -273.75 6321.7 9223.1 0 .2 5 2.97
1975-76 11*65 5.11 16.76 53.73 233.90 304.39 7608.8 1181 .7 0 .22 2.72
1976-77 11 .84 5.67 1 7.51 60.44 251 .90 329.85 8270.9 12331 .7 0.21 2 .6  7
1 9 77-78 1 2»77 5*56 18.33 48.4 7 308.00 374.80 8858.4 13237*2 0.21 2*83
1978-79 13.07 5.85 18.92 55.41 364*90 439.23 10525.1 15527.7 0.1 8 2.83
19 79-80 14*05 6.83 20.88 64.47 3 76.10 461 .45 11 973.6 1 7683.1 0.1 7 2.61

Cont * d . • •.



( 1 ) (2 ) (3;) U ) ( 5 ) ( 6 )

1980-81 
1981 -8 2 . ( R E )

16.31 
1 7.00

6.51
6.75

22*82
23*75

67.43
75.00

419.34

Compound 
g rou th  r ate^ 
(p e r  c e n t  
per annum)

7.57 1 1 .39 8 * 53 13.02 11 .6 0

Note* *  Upto 1980-81 f o r  ED, GT and g ross  tax revenue  
o f the C e n t re ,  and upto 1979-80 fo r  Stamps 
and R e g i s t r a t i o n  and the Combined tax  revenue  
of the Cen tre  and the S ta te s *



(Rs c r o r e )

( 7 )  ( 8 )  ( 9 )  ( 10)  ( 11 )

509.59 131 79.5 19694 .5  0.1 7 2.59
- 1 5754.3 - 0.1 5

13 .97  14*28

S o u rce s *  1 . E x p la n a to r y  memorandum on the 
Budge t o f  C e n t r a l  Government - 
r e l e v a n t  is s u e s

?• R e p o r t  on C u rren cy  and F in a n c e ,  
R e se rve  Bank of I n d i a ,  
r e l e v a n t  i s s u e s .



GT, UT and Stamps and R e g is t r a t i 'o n  to tho combined tex 
rouenus of tha Centre and the S t a t e s .  The c o n t r ib u t io n  
o f ED and GT to tha tax revenue c o l le c te d  a t  tho C e n tra l  
l e v e l  is  not o n ly  sm a l l  — i t  never' exceeded 0 .5  per can t 
o f tho gross tax revenue of the Centre ( i . e . ,  before 
sh a r in g  u i th  tho S t a t e s )  tho share  of the tuo taxes 
together in  the tax revenues of Centre has d ec l in ed  
s t e a d i l y  over the l a s t  tuo decades. The revenue from a l l  
taxes on c a p i t a l  and c a p i t a l  t r a n s a c t io n s  (e x c lu d in g  
taxes on c a p i t a l  g a in s )  forms a la rg e r  percentage of the 
combined tax revenue of the Contra and tha S ta te s  but 
t h a t  p ro p o rt io n  too has d e c l in e d  s t e a d i l y  over the y e a rs ,  
from 4*4 per can t  in  1960-61 to 2*6 par cen t  in  1 979-80 
(Column 11 of Tab le  1 ) .

The d e c l in e  in  tha s ig n i f i c a n c e  of the ED and GT 
in  tho tax revenues  of the government in  In d ia  is  due 
p a r t l y  to the s low  grouth of t h e i r  y i e l d  r e l a t i v e l y  to 
the grouth of the t o t a l  tax revenue of the Centre and of 
tha Cantre and tha S ta te s  combined and a lso  due to the 
poor e l a s t i c i t y  of tha revenue from those taxes u i th  
re s p e c t  to the determ inants  of t h a i r  base such as grouth 
of GDP, c a p i t a l  fo rm a t io n  and a p p re c ia t io n  in  the va lu e  
of a s s e ts .  During the period  under r e v ie u ,  revenue from 
the ED greu a t  the r a te  of on ly  7»5 par cen t par annum and 
th a t  from the ED and the GT taken  to g e th e r ,  at the r a te  of 
8 .5  par cen t per annum as, a g a in s t  a grouth r a t e  of about
14 per cent i n  the gross bax revenue of the C en tra .  Tha 
revenue from the LJT and Stamps and R e g is t r a t io n  grau a t  a 
f a s t e r  r a t e  (13 per cen t  and 11.6 per cen t  r a s p a c t i v a l y )  
than t h a t  from the ED and the GT but the grouth of the tax 
revenues of the Centre and the S ta te s  taken together has- 
been even f a s t e r  (14»3 per c e n t ) .



U h i le  the re  has been some growth in  the y ia ld  of 
the ED in  c u r re n t  p r ice s  - though a t a much lowar r a t e  
than th a t  of the t o t a l  tax revenue of the government —~ 
in  r e a l  terms the growth has been v i r t u a l l y  i n s i g n i f i c a n t .  
D e f la te d  by the p r ice  index of the C e n tra l  governm ent's  
consumption expend itu re  (w i th  1960-61 as the base ),  
revenue from the ED stood a t  a l i t t l e  over Rs 5 c ro re  in  
1 980-81 as compared to Rs 3 c ro re  in  1 960-61 (T a b le  2 ) .
The revenue had gone up to over Rs 6 c ro re  in  1 972-73 and 
1 973-74 but d e c lin ed  su b seq u en t ly .  At 1 960-61 p r ic e s ,  
the t o t a l  revenue from the tax on g i f t s  and e s ta te s  
in c re a s e d  from Rs 4 crore  to Rs 7 c ro re  during  tho same 
per iod  w h i le  the gross tax revenue of ■ the Centre in c reased  
from Rs 909 c ro re  to Rs 4074 c ro re  and th a t  of the Centre 
and S t a t e s  combined, from Rs 1 350 c ro re  to Rs 6088 c ro r e .  
There can be no denying the  f a c t  th a t  the y ie ld  of the ED 
and GT in  In d ia  has been d is a p p o in t in g ly  low. U h i le  
proposing the GT in  In d ia ,  P ro fe sso r  Kaldor had estim ated  
the  probable y i e ld  of the tax ( a t  an average r a t e  of 20 
per c e n t }  a t not le s s  than Rs 30 c ro re  a yea r .™ /  Even as 
f a r  back as 1921, P ro f .  K .T . Shah had est im ated  the 
l i k e l y  y i e ld  of a su cce ss io n  duty in  In d ia  a t  Rs 5 c ro re  a 
year a t  an average r a t e ' o f  10 per c e n t . “ ^

As a revenue so u rce , the ED has not bean va ry  
re sp o n s ive  to in c re a s e  in  the GDP. The buoyancy of 
revenue from the ED w ith  r e s p e c t  to GDP works out to 0.677 
fo r  the period  195Q-Pn ( T-- ?.) • Not many changes were
made in  tho base of the ED during  the period  which could

J3/ K a ld o r ,  N. (1 9 56 ), para 92, page 52.

Aj Shah, K .T . ( l 9 2 l ) ,  P* 328*



Rev e n u e Re ce ipts from T_axe s on Capital and C a pital Tran sf er {other t h an Tax_ on^• Cajpltal^ 

Gain) and Total Tax _R^evenue of the Cent_re^ and _the States ( 1960 -61 to 1980-81)

a t C o n s tan t  P r i c e s
_ _ r. , r. ,  ̂ m >|l ̂  , t |  ̂  ̂ _ ............. . jcj'j3 r_eJ ̂ _

Y e a r De f l a t o r E s ta te  
duty

G i f t
tax

T o t a l  o f 
e s t a te  
duty and 
g i f t  tax  

(3+4)

U e a lth
tax

Stamps
and
re g i  s t r a -  
t i o n

Gross tax  Combined 
revenue revenue 
o f  the  the  Cen ti 
Centre  and the  

S t a te s
y y —

(2 ) (3) (5) (7) (8 )

1960-61 1. 000 2. 09 0. 89 3. 98 8. 15 47. 01 908.90 1350.41
1961-62 1.018 4. 1 4 0. 99 5. 13 8. 10 49. 72 1035.07 1515.70
1962-63 1. 023 Z, 83 0.94 4. 77 9. 28 55. 65 125 0. 00 1814.27
1963-64 1. 072 4. 36 1.04 5.40 9. 51 61. 89 1524. 07 2168.42
1964-65 1. 1U8 4.90 2. 00 6.90 9. 48 66. 35 1643. 23 2345.49

1965-66 1. 183 5. 63 1. 92 7. 55 10. 19 67. 19 1741.92 2469.64
1966-67 1. 271 4.92 1. 38 6. 30 8. 44 68. 55 1814. 71 2565. 84
1967-68 1. 352 4. 71 0. 96 5. 67 7.91 77. 15 1740.16 1816. 21
1968-69 1. 380 4. 88 1. 09 5.98 8. 05 78.81 1818.70 2723.72
1969-70 1. 416 4.9 0 1. 43 6. 33 11. 03 84. 44 1993. 71 2966.11

1970-71 1. 461 5. 38 1. 68 7. 06 10. 48 88. 16 2194. 93 3252.85
1971-72 1.534 5.8 2. 29 8. 18 16. 39 95. 11 2524. 38 3634. 41
1972-73 1. 594 6. 33 20 52 8. 85 22. 55 96. 30 2829. 17 4037. 50
1973-74 1. 725 6. 13 2. 78 8.91 20. 74 106. 61 2941.10 4283. 23
1974-75 2. 179 4.80 2. 32 7. 12 18. 00 100.50 2901.24 4232.70

of

Contd.



(1 ) ( 2 ) (3 )

1975-76 2. 304 5„ 06 2. 22
1976-77 2„ 362 5. 01 2. 40
1977-78 2. 512 5. 08 2. 21
1978^79 2. 561 5. 10 2, 28
19 79-80 2. 837 4, 95 2= 41

1980-81 3. 235 5. 04 2, 01



(5 ) (7 ) *..... (a V (9 )

7. 28 23. 32 101.52 3302.43 48 5 3. 18
7. 41 25.59 106.65 3501.69 . 5220.89
7. 29 19. 29 122.21 3526. 43 5 269„58
7. 38 21. 64 142. 48 4109.76 6063. 14
7. 36 22. 72 132. 57 4220.55 6234, 08

7. 05 20. 84 ~ 4074. 0 6 6087. 93

So u rce ; Same as f o r T a b le  1
\ F or d e f l a t o r  ; See T ex t.



Buoyancy o f  Revenue f r om ED, GT, mpjs and̂
R e g is t r a t io n ,  Gross T o t a l  Tax Revenue of Centre 

and Combined Tax Revenue of the Cen tre  and 
S t a t e s ,  u i t h  Respect to  GDP 

(1960-80)

Buoyan cy 
C o e f f i c i e n t

E s ta t e  duty  0. 677

G i f t  tax 1.002

T o ta l  o f  ED and GT 0.760

U ea lth  tax 1.137

Stamps and r e g i s t r a t io n  1.024

Gross t o t a l  tax revenue o f cen tre  1.217

Combined tax revenue o f cen tre  and 
S ta te s



have a s u b s t a n t ia l  impact on tha y i e l d .  The o n ly  no tab le  
one is  the exemption fo r  r e s i d e n t i a l  houses upto Rs 1 lakh  
g ranted  in  1964* There uas a sharp  step-up in  the m arg ina l 
r a t e s  in  the m id - s ix t ie s  but i t s  impact on revenue is  
d i f f i c u l t  to determ ine as i t  cou ld  have provided an impetus 
fo r  the s p l i t t i n g  of e s ta te s  through g i f t s  and thereby  
in h ib i t e d  the grouth of tho ED base. I f  a l lo u a n ce  is  made 
fo r  the probable dampening e f f e c t  of the h ighe r  r a te s  on 
the base, the e l a s t i c i t y  or' the ED might tu rn  out to  bo 
h igher than i t s  buoyancy but i s  u n l ik e l y  to be more than 1 • 
The e l a s t i c i t y  o f revenue from the ED uould be le s s  than 
u n it y  a lso  u i t h  re s p e c t  to grouth of c a p i t a l  in  the coun try  
s in ce  gross domestic c a p i t a l  ( a t  c u r re n t  p r i c e s )  greu at the 
r a t e  of over 13 per cen t per annum d u r in g  the  period  1 965-66 
to 1977-78 u h i l e  the revenue from the ED d id  not grou a t  
more than 7*5 to 8 per cen t or so . Th® buoyancy of the GT 
u i t h  re s p e c t  to GDP i s  a l i t t l e  over 1 but th a t  of the ED 
and GT combined is  0.76 as a g a in s t  1 .22 of the  gross tax 
revenue of the Centre  and 1*24 of the combined tax revenue 
of the Centre and the S t a t e s .

I f  measured u ith  r e s p e c t  to  the a p p re c ia t io n  in  tho 
v a lu e  o f c a p i t a l  a s s e ts ,  the buoyancy of none of the 
c a p i t a l  taxes  uould exceed 1 . No r e l i a b l e  index of p r ice s  
o f a s s e t s ,  p a r t i c u l a r l y  r e a l  e s t a t e ,  i s  a v a i l a b le  on a 
r e g u la r  b a s is .  Houever, from re p o r ts  appea r ing  from time 
to time i t  seems th a t  the a p p re c ia t io n  in  the v a lu e  of r e a l  
e s t a te s  in  c i t i e s  1i k i  and C a lc u t ta  in  the s e v e n t ie s
uas of the o rder of 25 to 30 per cen t  per annum (N IP F P  , 
1981, pp. 11-12). Even in  s m a l l  touns, the r a t e  of in c rease  
in  land p r ic e s  seems to have been a t  the r a t e  of 15-16 
per c e n t .  The index number of cost of c o n s t ru c t io n  of 
r e s i d e n t i a l  b u i ld in g s  fo r  tho lou income groups published in



the  Housing S t a t i s t i c s  ( Government of In d ia ,  [\IB0, 1981,
T ab le  9.6 quoted in  N IPFP, 1981, p.60, f . n . 6)  shows an 
in c re a s e  at the r a t a  of about 12 per cent per annum in  
a r e l a t i v e l y  lou  c o s t  s t a t e  l i k e  O r is s a  during  1971-80.
The grouth of n e ith e r  ED nor GT comes anywhere near these 
r a tes  °

T ax a t io n  of g i f t s  and in h e r i t a n c e  has not been 
of much s ig n i f i c a n c e  from the revenue angle in  any 
country  ,.uhere these are in  vogue* The share of these taxes 
in  the t o t a l  tax  revenue of governments (e x c lu d in g  lo c a l  
governments) r a r e l y  goes beyond 2 per cen t  even in  tho 
developed c o u n t r ie s  where the d i r e c t  taxes c o n t r ib u te  .a 
good p ro p o r t io n  of the tax revenue (T ab le  4) .  In  c o u n t r ie s  
where d i r e c t  taxes p lay  a le s s  s i g n i f i c a n t  r o l e ,  the 
c o n t r ib u t io n  of taxes on e s t a t e s ,  in h e r i t a n c e  and g i f t s  i s  
s m a l le r  ( e . g . ,  P a k is ta n ,  P h i l i p p in e s ,  R e p u b l ic  of Korea and 
S r i  Lan k a ).  The e l a s t i c i t y  of these taxes to GDP i s  a lso  
found to be low in  many c o u n t r ie s  and in  some c o u n t r ie s  
i t  i s  n e g a t iv e ,  e . g . ,  U K and U.SA ( T a i t ,  A .A . ,  1982)»

D esp ite  t h e i r  poor y i e l d  and e l a s t i c i t y ,  ve ry  fou 
c o u n t r ie s  have thought i t  f i t  to do auay u i t h  taxes on 
g i f t s  and bequests a l t o g e t h e r .  For in h e r i t a n c e  i s  knoun 
to be the most im portan t f a c t o r  un d er ly ing  the co n ce n tra 
t io n  of u e a l th  (A tk in s o n ,  1 972, Harbury and H itch an s , 1 979 ). 
Moreover, i t  i s  g e n e r a l ly  accepted  th a t  t a x a t io n  of incomo 
based on the p r in c ip le  of r e a l i z a t i o n  i s  inadequate  to 
meet the requ irem en ts  o f e q u i t y  and needs to be supplemented 
w ith  a tax on c a p i t a l .  U h i le  o p in io n  is  d iv id e d  among 
p u b lic  f in a n c e  t h e o r is t s  about the best uay of tax ing  
c a p i t a l  - soma favou r  o n ly  an annual tax on u e a lth



Propjajrti^n o f R euenue from , Taxes on P ro p e r t y ^  I n h e r i t ance and Gi f t s  i n  J^he To t a l  Revenue* 
T o ta l  Tax Revenue and D i r e c t  Taxes of  t he Government in  S e l e c t e d C o u n tr ie s  in  the  S e v e n t ie s

As per cen t of
t o t a l  revenue

Taxes E s t a t e ,
on in h e r i-
pro- tance
p e r ty  and g i f t

t  ax e s

As per cen t  o f t o t a l  tax 
r e v e n ue 

Taxes E s ta t e ,~  DirecTF
on inhe  r i -  tax
pro- tance  revenue

and g i f t  
tax e s

pe r t y

As per cen t of 
d i r e c t  tax revenue 
Taxes '*  '“ ’E s t a t e ”,’ ‘
on in h e r i t a n c e
pro- and g i f t
p e r t y  tax es

A u s t r a l i a  (1972-80) 0. 44 0. 36 0. 50 0o 40 69. 40 0. 72 0. 58
In d i  a ( 1974-80) 0. 78 0. 16 0. 95 0. 19 24, 68 3. 84 0. 78
In d o n e s ia  (1972-80) 1. 28 1. 22 1. 37 1. 31 75. 19 1. 82 1. 74
P a k is t a n  (1973-80) 0. 28 0. 07 0. 34 0. 09 14. 66 2. 32 0. 59
P h i l i p p i n e s  (1972-80) 1.46 0. 24 1. 72 0. 28 25. 94 6„ 64 1. 09
R e p u b l ic  of Korea  (1971-80) 1.16 0. 27 1. 30 0. 30 28. 84 4. 52 1. 04
S r i  Lanka (1970-79) 0.87 0. 30 0. 94 0. 32 15. 22 6. 19 2. 11
U n ite d  Kingdom (19.71-80) 1.84 0.94 2. 11 1. 08 66. 22 3. 09 1. 58
U n ite d  S t a t e s  (1972-80) 1.57 1.57 1. 70 1. 70 91. 19 1. 86 1. 86
T h a i la n d  (1972-81) 1.22 - 1* 34 - 18.83 7. 13
Ja p a n  (1971-80) - - - - - 3.81 2. 86

Source ; Gov ernment 
( IM F ,  1982)

F in an ce  
Volume

S t a t i  s t i e s  
V I .

Y e a r  Book



(Flemming and L i t t l e ,  1974) u h i l a  o thers  argua fo r  
t a x a t io n  of o n ly  t r a n s f e r s  of c a p i t a l  and c a p i t a l  ga ins 
(Kay  and K ing , 1980 )’-*- not many among exports  advocate 
t o t a l  a b o l i t i o n  of e s ta ta  and g i f t  tax as .

C o n s id e ra t io n s  uh ich  lad  to tha in t r o d u c t io n  of 
tha e s ta te  d u ty  and g i f t  tax  in  In d ia  s t i l l  rem ain v a l id *  
That taxes on in h e r i t a n c e s  and g i f t s  hava a u se fu l  r o le  
i n  a country  u i t h  u ide d is  par i t i a s ' c a n n o t  be p o ss ib ly  
c o n te s te d . At the same t im e , there  can be h a rd ly  any 
p o in t  in  r e t a in in g  a maasure uh ich  f a i l s  to produce any 
ta n g ib le  r e s u l t .  Any judgment on the fu tu re  of tho tuo 
taxas  th e re fo re  should proceed- on a c o n s id e ra t io n  of 
whether i t  has been of any he lp  in  b r in g in g  doun or a t  
l e a s t  c o n ta in in g  tho d i s p a r i t i e s  i'n the d i s t r i b u t i o n  of 
w e a lth ,  what u n d e r l ie s  i t s  low y ie ld  and whether i t  can 
bo improved i f  adm in is te red  u i th  reasonab le  care  and 
s u i t a b ly  re form ed, and, uhether the ga in  l i k e l y  to be 
d e r ive d  uould bo uo rth  the c o s t  to the community as a 
uho l e .



IMPACT OF THE LEVY

Normal In c id en ce

Prim a f a c i e ,  the EO in  In d ia  c o n s t i t u t e s  a potent 
in s trum en t fo r  l e v e l l i n g  down c o n c e n tra t io n  in  the owner
sh ip  of i n h e r i t e d  w ea lth*  The exemption l i m i t  which was 
o r i g i n a l l y  f ix e d  a t Rs 1 lakh  was reduced to a r e l a t i v e l y  
low l e v e l  o f Rs 50,000 in  1 960. The th resh o ld  rjm o ined  at 
th a t  l e v e l  u n t i l  the amendments made l a s t  year r a is e d  i t  to 
Rs 1 ,50 ,000 . The- m arg ina l r a t e s  of duty are a lso  among the 
h ig h es t  in  the  w o rld . Tab le  5 shows the r a te  s t ru c tu re  
in  fo rc e  from time to time s in c e  1953. The maximum 
m arg ina l r a te  was r a is e d  from 40 per cent to 85 per cen t 
in  1964 and i s  s t i l l  in  f o r c e .

The average in c id en ce  of ED a t  s e le c te d  l e v e l s  of 
p r in c ip a l  v a l  U3^(P\0 in  1960, and at p resen t, a t  1960 
p r ic e s  of a s se ts  and a t  t h e i r  c u r r e n t  v a lu e ,  i s  shown in  
Tab le  6 . Tha c u r re n t  v a lu e s  were d e r ived  from column 1 
of tho ta b le  by app ly in g  ths c a p i t a l  fo rm at io n  d e f l a t o r  
i m p l i c i t  in  the N a t io n a l Accounts S t at i s t i c s  (C SO ).  I t  
w i l l  be seen th a t  as a r e s u l t  of the upward r e v i s i o n  of 
the  r a te s  in  1964 and 1966 the in c id en ce  had gone up a t  
a l l  l e v e l s  o f PV exceed ing Rs 5,00,000 as compared to the 
in c id e n ce  o b ta in in g  du ring  1960-64. For e s ta te s  of 
Rs 50 lakh  and above, the in c id e n ce  had more than doubled, 
even a f t e r  a l lo w in g  fo r  the r e l i e f  of upto Rs 1 lakh g iven  
i n  1964 fo r  r e s i d e n t i a l  house p roperty  (column 3 compared 
to column 2 of Table 6 ) .  The amendments of 1982 r a is e d  the
exemption l i m i t  but did not touch the r a t e s .  The in c id en ce

1980 rB 'tss  q nd ct1 of duty a t j e u r r e n t  r a t e s  a f t e r  a l lo w in g  fo r  a p p re c ia t io n

5/ The assessed v a lu e  o f an e s t a te  net o f  p e rm iss ib le  deduct 
io n s ,  th a t  i s ,  the va lue  on which the duty i s  l e v i a b l e  
i s  r e f e r r e d  to in  the ED Act as the " p r in c ip a l  v a lu e " .  
There are however c e r t a in  items o f a sse ts  which are 
in c lu d e d  in  the P\! but on which reb a te  i s  a llowed a t the 
average r a t e .
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TABLE 

Ra te  S t r u c t u r e  o f

P r i n c i p a l  v a lu e  o f e s ta te 1953 1960

On f i r s t 50,000 0. 00 0. 00
On next 50,000 0. 00 4. 00
On next 50,000 7. 50 6. 00
On next 50,000 10. 00 10. 00
On next 1,00,000 12.50 12. 00
On next 50,000 15. 00 15.00
On next 1,50,000 15.00 15.00
On next 5,00,000 20.00 20. 00
On next 5,00,000 25.00 25.00
On next 5,00,000 25. 00 25. 00
On next 10,00,000 30. 00 30.00
On next 20,00,000 35. 00 35. 00
Ex cess  o ve r 50,00,000 40. 00 40. 00



a te  Duty

1964

G. 00 
4. 00 
8. 00 
8. 00 

15.00 

15. 00 
15. 00 
25. 00 
40. 00 
50. 00 
85. 00 
85. 00 
85. 00

___ .(.Per cppt)
1966 1982

0. 00 0. 00
4. 00 0. 00

10. 00 0. 00
10. 00 10. 00
15. 00 15.00
15. 00 15. 00
25. 00 25. 00
30. 00 30. 00
40. 00 40. 00
50. 00 50. 00
85. 00 85.00
85. 00 85.00
85. 00 85.00



Nominal _! n c -done a o f  E_st a te  Duty and G i f t  Tax (A s P e r  Cent  S e l e  cted L ev e l  s_
o f E s t a t e s / G i f t s  in  1960 and 1982

P r i n c i p a l  
v a lu e

In c id e n c e  o f duty on pV 
shoun in  column 1

In c id e n c e  o f  du ty  on P \l 
shoun in  column 1

(R s )
( a t  1960-61 

p r i  ces)

a t co n s tan t p r ic e s at 1981-82 p r i c e s _______ In c id e n c e  o f q i f t  tax
At ^ 9*60 

r a t e s
At 1980 
r a t e s *

At .
c u r re n t
rate-s*
( w. e. f.
1. 4. 1981)

At i 9 sd 
r a t e s

At 1980 
r a t e s *

At
cur ren t  
r a te  s*
( w .e . f .
1. 4. 1981)

At I960 
r a te  s

At 1982 
r a te  s

At 19 8 2 
r a t e s  
a f t e r  
a l lo w in g  
f o r  a p p re- 
c i a t i o n  of 
a s s e t s  due 
to
in  f l a t i  on

“ 775“ (3) (5 ) “ T e f " ( ? ) ?9) (1 0 )

50,000 0. 00 0. 00 0. 00 6. 14 4. 24 0. 00 4. 00 7. 78 1 7. 09
1,00,000 2. 00 0. 00 0. 00 10. 19 10.97 9.1 3 4. 89 11. 32 21. 09
2,50,000 6. 40 4. 67 0. 00 16. 80 23. 75 23.11 7. 83 17. 45 27. 95
5,00,000 10. 40 11. 75 10. 00 21. 72 40. 12 39.82 11.12 21. 26 41. 74
7,50,000 1 3. 60 18. 00 16.92 25. 30 55.51 55. 31 14. 05 24. 16 52. 84

10,00,000 15. 20 21. 33 20. 56 27. 72 63. 04 62. 89 15. 56 25. 63 58. 39
15,00,000 18. 47 27.29 26. 79 31. 66 70. 46 70. 37 18. 69 30. 40 63. 93
20,00,000 20. 10 32. 74 32. 37 33. 75 74* 13 74. 06 20. 28 35. 29 66. 70
50,00,000 28. 04 64. 02 63. 88 37. 50 80 . '68 80. 65 -■ 28. 11 59. 11 71. 68

1 ,00 ,00 ,000 34. 02 74, 62 74. 55 38.75- 82. 84 82. 83 34. 05 67. 06 / J4

Note? *  A f t e r  a l lo w in g  fo r  deduct ion  o f  Rs 1 lakh  on acco u n t  o f
r e s i d e n t i a l  houses p ro p e r ty  a l lo w ed  under' S e c t io n  3 3 ( l ) ( n )



i n  the va lu e  o f  a s sa ts  s in c e  1960 is  shoun in  columns 6 and 7 
r e s p e c t i v e l y ;  column 5 g ive s  the in c id en ce  of the duty on the 
P \J shoun in  column 1 a t i960 r a t e s  a f t e r  a l lo w in g  fo r  the 
im pact of i n f l a t i o n  on a s se t  v a lu e s *  W h ile  the in c id en ce  
tu rn s  ou t to be h igher in  1982 than in  1960 at a l l  l e v e l s  of 
P\1 above Rs 1 ,00 ,000 the in c re a s e  in  the burden seems to bo 
due more to the in c re ase  in  the ra te s  than due to i n f l a t i o n *  
For in s ta n c e ,  on an e s ta te  of Rs 10 lakh ( a t  1 960 p r i c e s )  the 
duty a t  p resen t uorks out to 63 per cen t in  1 982 as a g a in s t
15 per cen t  in  1960* Had the ro  been no change in  the r a t e s ,  
the in c id en ce  uould  have gone up to about 28 per cen t in  1980 
as a r e s u l t  o f i n f l a t i o n  (column 5) uh e reas , a t  the r a te s  
p r e v a i l in g  in  1 980, the in c id e n ce  turns out to be about 63 
per c e n t .  S im i la r  in c re a s e s  are n o t ic e a b le  a t  o ther  l e v e l s  
too* Of course the impact of the in c re ase  in  tho ra te s  uas 
exacerbated  by i n f l a t i o n *  Whatever be the f a c t o r s  uh ich 
brought about tha r i s e ,  such high l e v e l s  o f death d u t ie s ,  i f  
e f f e c t i v e ,  shou ld  se rve  to b r in g  doun the d i s p a r i t i e s  in  the 
d i s t r i b u t i o n  of u e a l th  a p p re c ia b ly *

Impac t  on i n e q u a l i t i e s

The d i s t r i b u t i o n  of e s t a t e s ,  net u e a l th  and g i f t s  
assessed  during  the yea rs  1964-67 and 1977-80 fo r  ED, WT and 
GT among d i f f e r o n t  b racke ts  of Pi//net w e a lth / ta x a b le  g i f t s  
is g iven  in  Tab le  7* The d i s t r i b u t i o n  has been uorked out 
f o r  b locks o f 3 yea rs  in  o rder to even out any bunching 
o c c u r r in g  in  a yoar in  any p a r t i c u l a r  range o f e s ta te  net 
u e a l t h / g i f t s  because of f l u c t u a t io n s  in  assessments from 
year t o y e a r .  The ta b le  r e v e a ls  t h a t  of the e s ta te s  uh ich  
were assessed fo r  the ED during  1 964-67, those uorth  Rs 5 lakh  
or more c o n s t i t u t e d  rough ly  3*5 per cen t of the t o t a l  
number but accounted fo r  n e a r ly  25 per cen t  of the v a lu e  of 
the e s t a te s *  In  the assessments made du ring  1977-8^, the top 
3 per cent of the e s ta te  owners accounted fo r



D i s t r i b u t i o n o f  E s t a t e s ,  G i f t s ,  and Net W ea lth  Assessed f o r  ED/UT/GT

ange o f W ea lth tax

(1964-67’ and 1977-80) 

E s t a t e  duty
...»-------- -----...........------ (V a lu e  in  

G i f t  tax
Rs la jd i) . ■....

v a lu e 1964-65 to 1966-67 1977-78 to 1979-80 1964-65 to 1966-67 1977-78 to 1979-80 1964-65 to 1966-67 1977-78 to 1979-80
Number Va lue Number Vaflue Number V a lu e Number \TaTf7e~ ' NumFer Va fue t ûmiBe r VaTue

. X j j ____ ( 2 T ' — ( JLL  , z i s c _ 731IZL ‘ T 7 1 ----- 'zsoljzj: „3HZ1~" W * . . X/lJ.)........ T D  3 )......
0 - 1 N i l N i l N i l N i l 7267 

(4 8 .8 5 )
5017. 10 

(2 0 .3 9 )
13711 
(46 . 60)

10560.20 
(2 2 .1 1 )

41240 
(98. 12)

4794. 29 
( 73. 36)

91637 
(9 8 .7 0 )

1 1185. 15 
(7 8 .7 3 )

1 T- 5 166552 366129 361215 692620 7089 13443. 41 14782 29634.00 751 1329.35 1121 1987. 13
(88 . 67) (63 . 32) (9 2 .1 1 ) (66 . 69) (4 7 .6 6 ) (54 . 64) (5 0 .2 4 ) (6 2 .0 5 ) (1 .7 9 ) (20 . 34) f 1 .21 ) f 13.

5 - 1 0 12571 88863 18073 130118 378 2516.30 796 5375.98 30 1bV.2o 362.40
(6 .6 9 ) (1 5 . 37) (4 .6 1 ) (1 2 .5 3 ) (2 .5 4 ) (10 . 23) (2 .7 1 ) (1 1 .2 6 ) (0 .0 7 ) (2 . 87) (0 . 06) (2 .5 5 )

10 - 20 7324 70211 10557 103675 108 1455.92 120 1606.12 10 132. 61 25 367. 30
(3 .9 0 ) (1 2 .1 4 ) (2 .6 9 ) (9 .9 8 ) (0 .  73) (5 .9 2 ) <0.41) (3 *3 6 ) (0 .0 2 ) (2 .0 3 ) (0 .0 3 ) (2 .5 9 )

Above 20 1381 53019 2290 112196 33 2171.44 16 582. 76 1 91. 47 9 305. 63
*

(0 .  74) (9 .1 7 ). (0 .5 8 ) (1 0 .8 0 ) (0 .  22) (8 .8 3 ) (0 .  05) (1 .  22) (Neg. ) ( 1. 40) ( n , 01) (2 .  15)

I0TAL 187828 578221 392135 1038609 14875 24604. 17 29425 47759.06 42032 6534.97 92845 14207. 61
( 100.00) (1 0 0 .0 0 ) (100 .00 ) (1 0 0 .0 0 ) (1 0 0 .0 0 ) (1 0 0 .0 0 ) (1 0 0 .0 0 ) (1 0 0 .0 0 ) (1 0 0 .0 0 ) ( 100. 00) (1 0 H .0 P ) ( 100. no)

*o t® : F ig u r e s  u i t h i n  p a re n th e se s  denote p e rce n ta g e s  Sources D i r e c t o r a t e  o f  In s p e c t io n  ( R ,  S , P ,  and P R ) ,  A l l  In d ia
o f  th e  t o t a l .  E s t a t e  D u ty , G i f t  Tax and W e a lth  Tax t a t i  s t i e s ,

^ r e le v a n t  i s s u e s )  ,' NeuT "D e lh i.



about 16 por can t  o f thQ aggregate  v a lu e  of tho e s ta te s *
As fo r  u o a lth  chargod to tho WT, in  tho assessments mado 
during  1964-67, taxpayers  u i th  not u o a lth  of Rs 5 lakh  or 
more accountodfor a l i t t l e  ouar 11 pgr cent of tho t o t a l  
number of assessments and about 36 par cen t  of tho u o a lth *
In  tho assessments mado in  1977-80 about 8 por cen t  of 
u o a lth  tax assessments accounted fo r  about 33 per cen t of 
net u o a lth  assessed . There has thus been a trend  towards 
a f a l l  in  the share of e s t a te s  of Rs 5 lakh and above in  
tho t o t a l  assessed va lu e  of e s ta te s  coming under the ED.
In  the u e a l th  tax assessm ents, the p ro p o rt io n  of taxpayers  
u o r th  Rs 5 lakh  or more seems to have decreased but t h e i r  
share in  the not u o a lth  assessed  has not r e g is t e r e d  a 
commensurate d e c l in e *

The tren d  touards a le sso n in g  of c o n c e n tra t io n  in  
in h e r i t e d  u e a l th  i s  a lso  confirmed by the d e c l in e  in  
c o n c e n t ra t io n  r a t i o s  of assessed  e s ta te s  during  tho 
s e v e n t ie s  as compared to tho  s i x t i e s  (T ab le  8 ) .  The. 
r a t i o  camo doun from &484 in  1960-61 to 0*3 50 in  1978-79. 
Thoro uas a r i s o  in  the r a t i o  in  1979-80 (0*396,) but i t  
i s  s t i l l  s i g n i f i c a n t l y  bolou tho degree of c o n c e n tra t io n  
observed in  tho s i x t i e s *  The co n co n tra t io n  of assessed 
u e a l th  a ls o  seams to have decroasod but not markedly*
Tho r a t i o  has gone doun from 0*376 in  1965-66 to 0*369 
in  1979-80 u h i l e  there  uas a sharp  r i s e  in  1978-79*

I t  may bo ob jec ted  th a t  changes in  the c o n ce n tra t io n  
o f u e a lth  among u ea lth - tax p ayo rs  or o s ta to s  s u f f e r in g  
ED cannot bo taken  to be c o n c lu s iv e  ev idence  of trends in  
the d i s t r i b u t i o n  of u o a l th  in  the coun try  as those data  
tako no account of tho d i s t r i b u t i o n  of u o a lth  in  tho va lu e



TABLE 8

C o n cen tra t io n  R a t io s  of E s ta t e s  and Ueal t h  
Assessed Under the ED and UT Acts

Year E s ta t e s
Net u e a lth  
assessed  to 

UT

1960-61 0. 4840 _

1565-66 0.4160 0.3765

1970-71 0.4459 0.3279

1975-76 0.3775 0.3233

1978-79 0.3505 0. 4509

1979-80 0. 3956 0.3686

Source o f o 
b a s ic  d a ta '

D i r e c to r a t e  of In s p e c t io n ,  
A l l  I n d i a  U ea l th  Tax, G i f t
Tax and E s t a t e  Duty 
S t a t i  s t i  cs.



ranges below tha taxab le  l im i t *  Moreover, thasa f ig u r e s  
r e l a t e  on ly  to u e a l th  and e s ta te s  rep o rted  to the tax 
a u th o r i t ie s #  C o n cen tra t io n  r a t i o s  may have gone doun 
s im p ly  because of e va s io n  being p ra c t is e d  on a u ide r  
s c a le  by mor a r e s o u r c e fu l  u e a l th  owners. I t  may a lso  
be argued th a t  d i s t r i b u t io n  of u e a lth  i s  in f lu e n c e d  
s i g n i f i c a n t l y  by many other measuras a p a r t  from ta x a t io n  
such as c e i l i n g s  on the ho ld ing  of land , n a t io n a l i s a t io n  
of in d u s t r ie s  and so on and i t  i s  d i f f i c u l t  to i s o la t e  the 
in f lu e n c e  o f any one f a c to r  to the e x c lu s io n  of o th e rs .  
tJtaiilo t h e - v a l id i t y  of these arguments cannot be denier!, 
a v a i l a b le  d a ta  on the d i s t r i b u t i o n  of assessor1 e s ta te s  do 
suggest, prima f a c i o , a le s s e n in g  of i n e q u a l i t y  in  the 
ownership of in h e r i t e d  w ea lth  in  uh ich the ED may have 
played a p a r t .  The degree of c o n c e n t ra t io n  of assessor' 
w ea lth  would probab ly  have boon accen tuated  had there  
been no duty on e s ta te s  passing from one gen ' a t i j n  to 
a n o th e r .

The p ro p o rt io n  of e s t a te s  in  the upper va lue  
b racke ts  may have come down because o f the  tendency 
on the p a r t  o f tha w ea lth  owners to avo id  the ED by 
s p l i t t i n g  up t h e i r  asse ts  through g i f t s  in  t h e i r  l i f e  
t ime and other d e v ic e s .  But g i f t s  beyond a l i m i t  a lso  
a t t r a c t  tax  which se rve s  to c o n ta in  tho growth of 
i n e q u a l i t y  in  the ownership  of w e a lth .  Doubts about the 
e f f i c a c y  of tho ED in  s e c u r in g  any a p p re c iab le  change 
i n  tho d i s t r i b u t i o n  of w ea lth  a r is e  from tho f a c t  t h a t ,  
a p a r t  from i t s  low y i e l d ,  the average in c id e n ce  of the ED 
on assessed e s t a t e s  has been q u ite  low and, in  f a c t ,  d id 
not go beyond 10-11 por cen t o f the e s t a te s  pass ing  on 
death in  the- 20 yea rs  ended 1979-80 excep t fo r  two years 
as may be seen from Tab le  9 . I t  i s  p o ss ib le  th a t  the



Average I nc iden ce  of E st a t e  Duty fo r  D i f f e re n t  Cat e go r i e s
o f  Estates*"'

Year

( 1959-60 to 1979-80)

E n t i  r e l y  
j  o in t  
fa m i ly

P a r t i a l l y  j o i n t  
fa m ily  and 
p a r t i a l l y  o th e r  
kind s

E n t i  r e l y  
othe r 
kind s

, I  Pe r  C e n t J ri  ̂
A l l  c la s s e s

( 1 k (2 ) (3 ) (4 ) (5 )

1959-60 4. 25 5. 60 9. 48 8. 64
1960-61 2.81 6. 62 6.91 6. 54
1961-62 2.55 4.86 8. 50 7. 65
1962-63 3. 10 5. 23 7. 79 6.96
1963-64 1.82 5. 03 9. 33 7. 93
1964-65 2. 13 3.93 6. 69 5.80
1965-66 1.89 4.01 6. 86 5. 96
1966-67 8. 23 4.84 11. 07 9. 86
1967-68 2.88 10. 26 12. 44 11. 02
1968-69 3. 18 5. 53 8. 79 7. 40
1969-70 4. 28 19. 12 10. 43 11. 06
1970-71 3.87 6. 83 10. 51 9. 40
1971-72 2. 44 4. 9 6 8. 15 7. 18
1972-73 3.08 6. 28 9. 21 8. 26
1974-75 4. 55 7. 14 7. 72 7. 49
1975-76 4. 37 6. 55 8. 15 7. 78

1976-77 5. 50 7. 68 6. 33 6. 30

19 77-78 5. 64 7. 23 6. 78 6. 77

1978-79 6. 64 8. 17 6. 73 6.90

1979-80 7. 72 7.81 8. 14 8. 07

Mote? * On the P r i n c ip a l  
Va lue  t h a t  i s ,

Sou rce  
b a s i  c

o f ,  D i r e c t o r a t e  of In s p e c t io n ,  
d a ta 0 A l l  In d ia  U ea lth  Tax , G i f t

a f t e r  a l lo w in g  
fo r  the perm is
s ib le  deduct ions .

Tax and E s ta t e  Duty S t a t i s
t i c s  ( F i n a n c i a l  Y ea r  Time 
S e r i e s )  19 59-60 to 
1979-80, New D e lh i*



average in c id e n ce  has been low d esp ite  high m arg ina l 
r a t e s  in  the top b racke ts  because of c o n c e n t ra t io n  of 
e s t a te s  in  the lower ranges and p a u c ity  of high va lu e  
e s ta te s  coming under the ED or because the r e l i e f s  and 
re b a te s  uh ich  se rve  to reduce the e f f e c t i v e  in c id en ce  are 
a v a i le d  in  the case o f .b ig  e s t a te s  on a r e l a t i v e l y  la rg e  
s c a le .  U h i le  such p o s s i b i l i t i e s  cannot be ru le d  out the 
causes of the low y i e ld  and in c id en ce  of the ED c a l l  fo r  
c a r e f u l  i n v e s t ig a t io n *



FACTORS UNDERLYING LOU> YIELD AND INCIDENCE OF
ESTATE DUTY

The low y ie ld  of a tax l i k e  the ED may r e s u l t  
from e i t h e r  ( a )  a d e c l in e  in  the growth of c o l l e c t i o n s  
r e l a t i v e l y  to demand, or (b )  a d e c l in e  in  the growth of 
the  demand fo r  the tax  i t s e l f *  Demand fo r  the ED may 
f a i l  to grow uhen the re  i s  a f a l l  in  the m o r t a l i t y  r a t e s ,  
or the base la c k s  e l a s t i c i t y  because of leakages through 
e v a s io n ,  avo idance or e ro s io n  through l e g i s l a t i o n  and 
j u d i c i a l  i n t e r p r e t a t io n ,  or the grant of r e l i e f s  and 
a llow ances  on a l i b e r a l  s c a le  or in t r a c t a b le  problems 
encountered  in  a d m in is te r in g  the implementing l e g i s l a t i o n  
or s im p ly  i n e f f i c i e n c y #

a. E l a s t i c i t y  of c o l l e c t i o n s  to demand* F ig u res  of 
ED assessments and the amount of demand r a is e d  in  tho 
yea rs  1970-71 to 1981-82 are g iven  in  Tab le  1 0. The 
growth r a t e  of demand r a is e d  du ring  the  period  works out 
to 4*6 per cen t  per annum w h i le  th a t  of c o l l e c t i o n s  comes 
to 6 .9  per c e n t .  The e l a s t i c i t y  of c o l l e c t i o n s  w ith  
r e s p e c t  to demand works out to 1#47 which is  s t a t i s t i c a l l y  
s i g n i f i c a n t  ( a t 1 per cen t l e v e l ) .  Although r e a l i z a t i o n  
of death d u t ie s  p resen ts  d i f f i c u l t y  when, as i s  o f te n  the 
case , tho l iq u id  a s se ts  f a l l  sh o r t  of the amount re q u ire d  
to pay the tax , the  low y ie ld  of the ED cannot bo 
a t t r ib u t e d  to any s e r io u s  drag in  c o l l e c t i o n .  The 
p ro p o r t io n  of c o l l e c t i o n s  to demand has remained f a i r l y  
s t a b le  and in  f a c t  showed some improvement in  the la t e  
s e v e n t ie s  (column 9 of Table 10)» The causes of low y i e l d



Year

- 26 -
TABLE 10

Number o f  Assessments and Demand Raised fo r  ED
(1970-71 to  1981-82)

Assessments Demand
is c ro r e )

T o t a l
A rear C u rren t  T o ta l  Out o f

column
A rea r  Curren t T o t a l  c o l l e c 

t io n
(4 )  ( Rs (R s (R s  (R s
d u t ia b le  c ro re )  c ro re )  c ro re )  c ro re )
cases

1970-71 6682 18274 24956 — 9. 01 8. 17 17. 18 7.86 
(45. 75)

1971-72 5698 21244 26942 - 12. 23 5.94 18. 17 9.03 
(49. 70)

■1972-73 5725 21751 27476 9041 9. 89 9. 41 19. 30 10. 09 
(52. 28)

1973-74 5960 22315 28275 8828 12. 38 8.09 20.47 10.57
(5 1 .6 4 )

1974-75 6840 25920 32760 10982 10.96 7. 09 18. 05 10. 46 
(5 7 .9 5 )

1975-76 6510 28116 34626 16758 11. 79 7. 47 19. 26 11.65
(60 .49 )

1976-77 8836 29017 37853 17162 13. 28 6.90 20. 18 11.84 
(58. 67)

1977-78 10374 29 228 39602 16987 13. 37 8. 07 21. 44 12. 77 
(5 9 .5 6 )

1978-79 9905 26657 36562 14344 13. 77 7. 75 21.52 13.07 
(60. 73)

1979-80 8267 24340 32607 12009 14. 38 6. 77 21. 15 14.05 
(66. 43)

1980-81 9784 22644 32428 12137 14. 42 13. 68 28. 10 16. 31 
(58. 04)

1981-82 11609 23648 35257 - 14. 41 18.07 32. 48 20.31
(65 .61 )

Note: F ig u re s  u i t h i n  Sources; 1. Ex p lan a to ry  Memorandum to  the Budget of 
pa ren theses  C e n t ra l  Government,
denote the c o l i e -  , , . T , „
c t io n  as per c e n t  2* D i r e c to r a te  o f  In s p e c t io n  (R e se a rc h
o f the  t o t a l  demand S t a t i s t i c s  and P u b l i c  R e la t io n )  Monthly,
f o r  c o l l e c t i o n .  P ro g ress  R ep o rts  of E s t a t e d u ty .

New D e lh i .
*  Rev ised  e s t im a te



have th e re fo re  to be looked fo r  on tha s id a  o f demand 
r a th e r  than c o l l e c t io n s *

b* Causgs of la ck  .of growth in  demand » Tha growth of 
demand f o r  tax depends on tha number of a f f e c t i v e  
assessm ents, tho aggregate s iz e  o f tha base brought under 
t a x a t io n ,  the p ro p o rt io n  of r e l i e f s  a llow ed  in  tha tax 
o th e rw ise  payable and, fo r  a p ro g ress ive  tax l i k a  the ED, 
the d i s t r i b u t i o n  of the base among the ta x p a y e rs .  F ig u re s  
o f e f f e c t i v e  assessments (d u t i a b le  c a sa s )  under ED are not 
a v a i l a b le  fo r  years  p r io r  to 1972-73* No r e l i a b l e  time- 
s e r io s  are a v a i l a b le  fo r  the base, v i z * ,  the PiI of tha 
e s t a t e s ,  e i t h e r .  The A l l  In d ia  E s ta te  Du ty , Gi f t  Tax and 
U e a lth  Tax S t a t i s t i c s  no doubt provide3 in fc rm o t io n  on the 
PM assessed but i t s  coverage seems to be incom plete  and 
the  e x te n t  of the coverage in  a g iven  year is  not known*

( i )  Le akaq.es. F ig u re s  of d u t ia b le  cases 
completed a n n u a l ly  s in ce  1972-73 show th a t  w h i le  there  has 
been some in c r e a s e ,  the number has f lu c tu a te d  q u ite  
s h a rp ly  from year to year (column 5, Tab le  1 0 ) ,  and no 
c le a r  trend  can be d isce rn ed *  I t  i s  th e re fo re  d i f f i c u l t  
to say  whether lack  of growth of demand i s  duo to a 
s la c k  in  the r a t e  of d is p o s a ls .  Even i f  the d isp o sa ls  
f a i l  to go up»the reasons may l i e  in  a f a l l  in  the 
m o r t a l i t y  r a t e s .  In  any case i t  i s  d i f f i c u l t  to judge 
from the number of assessments made in  a yaar as such 
whether a l l  c a se s  l i a b l e  to ED are being brought under 
assessment e v e ry  y e a r .  However, a comparison of the 
f ig u r e s  of ED assessments w ith  those of UT suggests th a t  
the re  may be leakages  p a r t i c u l a r l y  in  the upper va lu e  
b racke ts  a f f e c t in g  the growth of tha base of the ED.



Tha p ro p o r t io n  of assessments made under tho ED
Act and the va lu e  of e s ta te s  assessed  to the number of UT
assessments and the aggregate va lu e  of net w ea lth  worked 
out fo r  tuo p e r io d s , one. fo r  the years 196 4-67 (P e r io d  i )
and the o ther  fo r  1977-80 (P e r io d  I i )  i s  g iven  in
Table 11* The assessments f o r  which the p rop o rt ion s  have 
been worked out r e l a t e  o n ly  to in d iv id u a ls  in  the case

-of UT and in  the case^ED to e s ta te s  c o n s is t in g  of assets  
belonging to the deceased in  -his/her i n d i v id u a l  c a p a c i ty  
th a t  i s  to sa y ,  e s ta te s  which do not in c lu d e  any Hindu 
Und ivided F a m ily  (HUF) p roperty*  , Tab le  12 g iv^s the 
p ro p o rt io n  of ED assessments to assessments made tinder 
the UT Act fo r  e s ta te s / w e a lth  o f a l l  k inds ( i n d i v i d u a l s ,  
HUF, e t c * )  fo r  the tuo per iods*

Assuming th a t  the m o r t a l i t y  r a te  among u e a l th  
owners i s  not v e ry  d i f f e r e n t  among the  d i f f e r e n t  va lue 
b racke ts  of w e a lth ,  one would expect on an average the 
same p ro p o r t io n  o f w ea lth  tax cases to come under the 
ED a n n u a l ly  or over a g iven  pe r iod  in  a l l  b rackets  of 
w ea lth*  S u r p r i s i n g l y ,  t h i s  i s  not tho case . While there  
is  some s t a b i l i t y  in  the p ro p o rt io n  of number of ED cases 
to the number of UT payers in  P e r io d  I ,  in  P e r io d  I I  the 
p ro p o r t io n  v a r ie s  markedly between d i f f e r e n t  va lu e  
b ra c k e ts ,  from over 3 per cen t  in  b racke ts  of le s s  than 
Rs 10 lakh  to about 1 per cen t  in  the b racke ts  above* I t  
is  a lso  s t r i k i n g  th a t  the re  has been a d e c l in e  in  the 
p ro p o rt io n s  of ED to UT assessments in  the upper b racke ts  
in  Pe r io d  I I  as compared to the  p o s i t io n  in  P e r io d  I*
U h i le  a d e c l in e  in  the p ro p o r t io n  of the number of e s t a te s  
coming under the ED and t h e i r  v a lu e  in  tha number of UT 
assessments and net w ea lth  assessed  in  the l a s t  f i f t e e n



P r o p o r t io n  o f  A ssessments under ED, and, ED and GT to  Assessmen t s under UT*
(Number and V a lu e )

(1965-67 and 1978-80)

Assessed ED assessm ents as p e r  cent o f  UT ED and GT assessm ents  as p e r  cen t
v a lu e  o f assessm ents- o f  UT assessm ents-
e s t a t e / 1964-65 to  19 66-67 19 77-78' to 1979-80 1964-65 to 19 6^-67 1977-78 to  1979-80
riet u e a l t  
(R s  lakh,

ji Nu mb e r Value Number V a lu e Nu mbe r Va lue (\Tu mb e r l/alue

O ) (2 ) (3 )  ( 4 ) (5 ) (6 ) ( ? ) (8 ) (9 )

1 - 5 3. 28 2.91 3 .53 3. 68 3. 75 3. 30 3.85 3.98

5 - 10 2.71 2. 56 3. 68 3. 5 3 2. 99 2.82 3.95 3. 79

10 - 20 1.60 2.27 1.05 1. 42 1. 77 2. 50 1. 25 1. 72

Above 20 2. 64 3. 70 0. 46 0. 48 2. 72 3.91 0.81 0. 75

TOTAL 3. 18 2.85 3.56 3. 14 3. 63 3. 19 3. 78 3. 44

N o t  e j * R e la t e s  to ‘' I n d i v i d u a l s "  o n ly . Source  o f . A l l  In d i a E s t a t e D u ty , G i f t  Tax and
b a s ic  d a ta " U e a lth  Tax S t a t i s t i c s .



P r o p o r t io n  of ED Assessm ents and Assessm ents  made f o r  ED and GT to  A ss e s s 
ments under LIT*-

• __ ____...................... ...... ( P e r ,  c e n t ) .

Range of 
v a lu e

(R s  la k h )

Assessments . u n d e r . E D . as per 
o f UT assessm en ts

ce n t Assessm ents under ED and GT as per 
cen t o f  UT assessm en ts

1964-65 to  1966-67 1977-78 to  {979-80 1964-65 to  1966-67 1977-78 to  1979-80
Nu mb e r  o f 
a s s e s s 
ments

Ualue Numbe r of 
a s s e s s 
ments

U a lu e Number o f Va lue  
a s s e s s 
ments

Numbe r  o 
a s s e s s 
ments

? Va lue

(1 ) (2 ) (3 ) ( 4 ) (5 ) ( 6 )  (7 ) (8 ) (9 )

1 - 5 4. 26 3.67 4. 09 4. 28 4.71 4.03 4. 40 4. 5 7

5 - 10 3. 01 2.83 4. 40 4. 13 3. 25 3. 04 4. 70 4. 41

10 - 20 1. 47 2.07 1. 14 1. 55 1.61 2.26 1.37 1,90

Above 20 2. 39 4. 10 0. 70 0. 52 2. 46 4. 27 1.09 0. 79

TOTAL 4.05 3. 39 4.01 3. 58 4. 47 3. 69 4. 32 3 .87

Note j * R e la t e s  to a l l  c l a s s e s  o f  Source! O f
• A l l  I n d i a  U e a l t h  Tax , G i f t  Tax: and

ta x p a y e rs . b a s ic d a ta  * E s t a t e  Duty S t a t i s t i c s .



years  i s  not im p la u s ib le  - as l i f e  expectancy has improved 
s t e a d i l y  i n  re c e n t  decades - the v a r i a t i o n  in  tho 
p rop o rt ion s  as between the  upper and in  l.ouer brackets 
appear , to be too la rge  to be exp la ined  away as a c c id e n t a l .  
The p ro p o rt io n s  in  the upper va lu e  b rackets  in  Pe r iod  I I  
are a lso  way below the m o r t a l i t y  r a te  of the popu la t ion  
of the coun try  which is  now about 1 .2 per cent per annum. 
Even g ran t in g  th a t  l i f e  expectancy may be h igher among the 
w e a lth y ,  i t '  looks h ig h ly  improbable th a t  the m o r t a l i t y  of 
wealth, tax payers could bo as low. as CL46 or 0«48 per cen t  
in  any b ra c k e t .  The r e l a t i v e l y  h igh f ig u re s  of 3*53 and 
3*68 fo r  tho lower . b racke ts  do not look u n r e a l i s t i c  s ince  
many sm a ll  e s t a t e s  which were never assessed  to UT are 
re p o r te d  fo r  ED assessment in  order to o b ta in  c le a r a n c e .
The sample su rvey  c a r r ie d  out fo r  t h is  study shows tha t  
o n ly  in  about 28 per cen t  of the d u t ia b le  ED case s ,  the 
deceased happened to bo a UT assessoe a lthough 59 per cen t  
of them uere l i a b l e  to pay income tax (T ab le  13)- But 
tha low p ro p o rt io n  of le s s  than0 .5  pbr cen t in  the upper 
va lu e  b racke ts  i s  c l e a r l v  i n t r ig u in g .

The comparisons attem pted hero s u f f e r  from 
s e v e r a l  l im i t a t i o n s  s in ce  the  th resho ld  l e v e l s  and 
exemptions fo r  the ED and the UT are not i d e n t i c a l .  The
coverage of published data on the  ED and UT assessments
i s  a lso  not com plete . Bu t ,  i n  view of the f a c t  th a t  many 
cases are rep o rted  fo r  ED which were not l i a b l e  to UT
and th a t  the range of uxenipuj-un m  ED i s  narrower than
under tho UT, i f  any th ing , tha p rop o rt ion  of ED to UT 
assessments shou ld  have bean h igher than the p r e v a i l in g  
m o r t a l i t y  r a t e s .  In  the absance of any ev idence  of a 
d ram atic  d e c l in e  in  the m o r t a l i t y  r a t e s  among owners of 
w ea lth  worth Rs 20 lakh or more, the low p ro p o rt io n  of ED



Cent re Assessed Not
assessed

No i n f o r 
mation

" Tota"! Assessed Not
assessed

No i n f o r 
m ation

T o t a '

( 1 ) (2 ) (3 ) (4 ) ( 5 ) (5 ) (7 ) ( 8 ) (9 )

Ahmedabad 37
(7 5 .5 1 )

11
(22, 45)

1
( 2. 04)

49 30 
(6 1 .2 2 )

18
(3 6 . 73)

1
(2 .0 4 )

49

Bombay 62
(6 2 .0 0 )

37 
(37. 00)

1
( 1 .00)

100 31
(3 1 .0 0 )

68 
(6 8 .0 0 )

1
(1 .0 0 )

100

C a l c u t t a 45 
(4 5 .0 0 )

55 
(5 5 .0 0 )

0
(0 .  00)

100 15
(1 5 .0 0 )

79 
(7 9 .0 0 )

6
(6 .  00)

100

D e lh i 43 
(4 9 .4 3 )

40 
(45. 98)

4
(4 .  60)

87 15 
(17 . 24)

67
(7 7 .0 1 )

5
(5 .7 5 )

87

Kanpur 71
(6 9 .6 1 )

29
(2 8 .4 3 )

2
(1 .9 6 )

102 30
(2 9 .4 1 )

62 
(6 0 . 70)

10 
(9 .8 0 )

102

Grand T o ta l 258 172 8 438 121 294 23 438
(58 . 90) (39. 27) ( 1. 83) ( 27. 63) (6 7 . 12) (5 .  25)

Notes F ig u re s  u i t h i n  p a re n th e se s  denote  p e rc e n ta g e  Sources Sample Su rvey  by N IPFP
o f the  t o t a l .



to UT assessments in  tha upper b racku ts  su q a e s ts ,  prima-1 -1 * i !■ ■ .it -wap
f a c i e , leakage, e i t h e r  through avo idance or evas ion*

I t  i s  p o ss ib le  th a t  la rg e  wea lth  owners so arrange 
t h e i r  a f f a i r s  in  t h e i r  l i f e  time by g iv in g  away t h e i r  a sse ts  
or s p l i t t i n g  them th a t  o n ly  a f r a c t i o n  of t h e i r  w ea lth  
remains to be assessed fo r  £D when they pass away« An 
attem pt was th e re fo re  maoe uu sue whether GT assessments 
make up fo r  the s h o r t f a l l  in  the number of ED cases and 
the va lu e  of assessed e s ta te s  by examining uhat p rop o rt ion  
of tho UT assessments come under the ED and the GT taken 
to g e th e r .  The r e s u l t s  are s e t  out in  columns 6 to 9 of 
ta b le s  11 and 12* The p ropo rt ion s  do show an in c re a s e  but 
the  in c re a s e  in  the upper b racke ts  i s  not a p p re c ia b le .  
P o s s ib l y ,  UT payers w ith  r e l a t i v e l y  la rge  w ea lth  reduce 
the s iz e  of t h e i r  wea lth  be fo re  t h e i r  death through g i f t s  
and t r a n s f e r s  over a period  of years  so th a t  the in c id en ce  
of tax  i s  lower than what a la rg e  e s t a te  has to s u f f e r .  
Perhaps t h is  more than any o ther f a c to r  e x p la in s  tho slow 
growth of the ED base e s p e c ia l l y  in  the upper va lue  
b ra c k e ts .

The p o s s i b i l i t y  of e v a s io n  cannot a lso  be ru led  
out e s p e c ia l l y  w ith  the in c re a s e  in  tho maximum m arg ina l 
r a t e  from 40 to 85 per cen t s in ce  the m id - s ix t ie s .  As 
noted a l r e a d y ,  along w ith  i n f l a t i o n ,  the in c re a s e  in  the 
r a t e s  c a s ts  a heavy burden on the leg a tee s  of la rg e  e s ta te s  
which cannot but accen tua te  the tendency to evade.
However, in s ta n c e s  of e vas io n  of ED coming to l i g h t  do not 
seem to be many* The t o t a l  amount of p en a lty  le v ie d  fo r  
concealment o f ED in  Bombay,which handles the la r g e s t  
volume of ED work in  Ind ia ,cam e to on ly  Rs 8570 in  the l a s t



f i v e  yea rs  (1977-78 to 1 981-82)* Tha number of eases in  
u h ich  such p e n a lty  uas le v ie d  uas on ly  14* T h is  and a lso  
the la rg e  number of GT cases in v o lv in g  g i f t s  of 
r e l a t i v e l y  sm a l l  s iz e s  ( l e s s  than Rs 1 la k h )  coming up fo r  
assessment suggest th a t  leakage o f tho £D duty is  
o c cu r r in g  p robab ly  more through avo idance than through 
p la in  evas ion*

( i i )  D ec l in e  i n a v e r a g e  a s se ssed v a l ue of es t a t e s . 
Another s t r i k i n g  fe a tu r e  of ED assessments over the  l a s t  
tuen ty  yea rs  i s  th a t  n o tu ith s tan d in g  the s tead y  a p p re c ia 
t io n  in  the v a lu e  of a s s e ts ,  the average assessed va lu e  of 
e s ta te s  has r e g is t e r e d  a d e c l in e  in  re c e n t  years  
(T ab le  1 4 ).  Tho average va lu e  uh ich  uas around Rs 1*72 lakh  
in  196Q-61 and Rs 1»8 2 - l^ h  in  1961-62, steed a t  Rs 1*61 lakh 
i n  1978-79 and Rs 1*68Zin 1979-80* D e c l in e  in  the 
m o r t a l i t y  r a t e s  may lead  to a f a l l  in  the aggregate va lu e  
o f the e s ta te s  coming u i t h in  the purv ieu  of the ED but 
does not e x p la in  tho d e c l in e  in  the aver age va lue  of ths 
e s ta te s *  Other th in g s  rem ain ing  the same, tha p oss ib le  
reasons, f o r  tho dounuard trend  in  the average va lu e  are : 
( i )  u id en in g  of exemptions, ( i i )  an in c re a s e  in  the share  
o f r e l a t i v e  i y  sm a l l  e s ta te s  in  tho aggregate  va lu e  of 
e s ta te s  s ig n i f y in g  le s s  in e q u a l i t y ,  ( i i i )  a change in  
the com pos it ion  of the e s t a t e s ,  a sse ts  u i t h  le s s e r  
p o t e n t ia l  fo r  va lu e  a p p re c ia t io n  ( l i k e  cash and bank 
d e p o s i t s )  accoun ting  fo r  a la rg e r  p ro p o rt io n  of the 
t o t a l ,  or ( i v )  problems of v a lu a t io n  tend ing to r e s t r a i n  
any upuard r e v i s i o n  o f a s se t  v a lu e s  in  a l ignm ent u i t h  
market trends* As a l re a d y  noted, a s u b s t a n t i a l  exemption - 
v a lu e  of one r e s i d e n t i a l  house upto Rs 1 lakh - uas 
in trod uced  in  1964* U h i le  t h i s  may be one reason  fo r  the



Average Assessed Value o f E s ta t e s  
(1960-61 to 1979-80)

Year
Movable 
p roperty  
in  In d ia

Movable 
p rop e rty  
ou ts id e  

I  nd ia

Immovable
___ i  n
A g r ic u l-  
tu r a l

_ a u s
prope r ty  

I  ndia 
Non-agri
c u l t u r a l

T o t a l *

~ ~ ~
(3 ) (5 )

1960-61 0. 27 0. 70 0. 53 0. 66 1. 72
1961-62 0. 30 1.88 0. 47 0.63 1.82
1962-63 0. 28 0. 59 0. 40 0. 56 1. 71
1963-64 0. 25 2.00 0. 42 0. 57 1. 69
1964-65 0. 24 0. 65 0. 34 0. 55 1.59
1965-66 0. 26 0. 49 0. 43 0. 54 1. 56
1966-67 0. 32 1.28 0. 42 0. 57 1. 79
1967-68 0. 32 1. 28 0. 45 0. 59 1. 73
1968-69 0. 30 0. 75 0. 46 0. 54 1.62
1969-70 0. 32 4. 64 0. 55 0. 68 1. 79
1970-71 0.39 3. 43 0. 57 0. 69 1.83
1971-72 0. 34 0. 76 0. 50 0. 50 1.53
1972-73 0. 36 1. 66 0. 54 0o 57 1. 64
1974-75 0. 40 0. 75 0. 63 0. 58 1.55
1975-76 0. 38 1. 46 0. 61 0. 59 1.52
1976-77 0. 37 0. 71 0. 67 0. 60 1. 47
1977-78 0. 40 2. 71 0. 70 0. 63 1. 59
1978-79 0. 45 1. 17 0. 78 0. 64 1. 61
1979.-80 0.54 1. 12 0. 67 0. 68 1. 68

Note: A f t e r  deduct ion  Source o f . A l l  In d ia E s t a te
o f  rebates and b a s ic  d a ta ' Duty, G i f t T ax and
a llow ances . j Je a lth  T ax 

S t a t i s t i c s «



d e c l in e  in  tho average va lu e  in  th a t  year as compared to 
e a r l i e r  y e a r s ,  i t  cannot e x p la in  f u l l y  tho la ck  of 
response in  tha averago va lu e  of tha e s ta te s  to the 
a p p re c ia t io n  in  the c a p i t a l  v a lu es  s in ce  then .

Table 7 shows th a t  between 1964-67 and 1977-80 
th e re  has been an a p p re c ia b le  r i s a  in  the p ro p o rt io n  of 
a s ta te s  worth Rs 5 lakh or le s s  in  the aggregate  assessed
va lu e  of e s t a t e s .  The p ro p o rt io n  has in c reased  from
75 per cen t in  P e r io d  I  to about 88 per cen t in  Pe r io d  I I  
w h i le  the p ro p o r t io n  of the number of a s t a te s  cr.ming 
w i th in  these  ranges remains tho same (around 96 per cent 
o f the t o t a l ) #  T h is  cou ld  be an im portan t f a c to r  
un der ly ing  the d e c l in e  in  tha average va lu e  of the 
e s t a t e s .  The com posit ion  of the e s ta te s  a ls o  hcs under
gone s i g n i f i c a n t  - changes as the p ro p o rt io n  of ■ immovables 
has d e c l in e d  from 43 per cen t in  1 960-61 to 28 per cent
in  1979-80 (T a b le  1 5) .  Among the movable a s s e ts » a g a in  the
p rop o rt ion  of cash in c lu d in g  f ix e d  d ep o s its  and the 
r e s id u a l  item  "o th e r s '1 has in c reased  w h ile  th a t  of s tocks  
and shares  and business asse ts  has gone down (T ab le  1 6 ). 
Tho p ro p o rt io n  of "p re c io u s  s to n e , j e w e l l e r y  and works of 
a r t "  has in c reased  but o n ly  from  about 3 per cen t to 5 
per cen t .  The in c re ase  in  the share  of movable asse ts  and 
th a t  too o f a sse ts  which are r e l a t i v e l y  i n s e n s i t i v e  to 
p r ic e  r is e ,m a y  however ba the r e s u l t  r a th e r  than the cause 
o f problems encountered in  tho v a lu a t io n  of a p p re c ia t in g  
a s se ts  l i k e  immovable p ro p e r ty  and e q u it y  shares  in  j o i n t  
s to ck  companies.



Composition of E s t a t e s Assessed to E s t a t e Duty
( 1960-61 to  1979-80)

(Rs la k h )
1960-61 1965-66 1970-71 1975-76 1979-80

1. Immovable p ro p e rty  
in  In d ia

( i )  A g r i c u l t u r a l 555
(1 2 .8 7 )

925
(1 1 .4 9 )

1442 
(1 1 .3 1 )

1979
(14 .93 )

i 725 
(1 1 .65 )

( i i )  N o n - a g r ic u l tu ra l 1316 
(30. 50)

2116 
( 26. 29)

2973 
(23. 31)

2714 
(20. 48)

2377 
( 1 6 „05)

T o t a l 1871 
(43. 37)

3041 
( 37. 78)

4415 
(34. 62)

4693 
(35 .41 )

4102 
(27. 70)

2. Movable p ro p e rty
( i )  In  In d ia 2322 

(53. 82)
4194 

(52 . 10)
6859 

(53 . 78)
7860 

(59 .31 )
10018 
(67. 64)

( i i )  Outside In d ia 75
(1 .7 4 )

42
(0 .5 2 )

275 
(2 . 16)

60 
(0 .4 5 )

28 
(0 .1 9 )

T o ta l 2397
(5 5 .56 )

4236
(5 2 .6 2 )

7134
(5 5 .9 4 )

7920 
(59 .76 )

10046 
(67. 84)

3. Assessment made under 
S e c t io n  20-A

37
(0 .8 6 )

2
(0 .0 2 ) - - -

4. Net v a lu e  of i n t e r e s t  
in  j o i n t  fa m ily  
p ro p e rty

9
(0 .2 1 )

771
(9 .5 8 )

1205 
(9 .4 5 )

639
(4 .8 2 )

661
(4 .4 6 )

5. Gross v a lu e  of 
e s t a t e s  (1+2, 3&4)

4314 
(100. 00)

8050
(100 .00 )

12754
(100 .00 )

13252 
( 100. 00)

14809 
( 100.00)

Note; F ig u re s  u i t h in  p?.r cr.the sa s Source; A l l  In d ia  E s ta te D u ty , G ift '' — ̂  — --|------------
i n d ic a t e  percen tage  of gross 
p r in c ip a l  v a lu e  o f e s ta te s . V i e s .' ( r e le v a n t  is s u e s .



TABLE
Corr.position _o f Movable Prope r t y

Item 1965-66 1970-71

Government s e c u r i t i e s 165.00
(3 .8 9 )

194.89 
(2 ;  73)

S to c k s ,  shares  and debentu res 785.58 
(1 8 .5 3 )

1265.24 
(1 7 . 74)

Cash, in c lu d in g  f ix e d  d e p o s its 602.31 
( 14, 21)

1188.55 
(1 6 .6 6 )

L i f e  In s u ra n c e  p roceeds 317.64 
( 7 .49)

549.77 
(7 .7 1 )

B u s in e s s  a s s e t s  in c lu d in g  share 
in  p a r tn e r s h ip  and g o o d w il l

1211. 16 
(2 8 .5 8 )

1920.10 
(2 6 .9 2 )

P r e c io u s  s to n e s ,  j e w e l l e r y  and 
works o f  a r t

115.14 
(2 .  72)

182. 07 
(2 .  55)

Household goods, v e h i c l e s ,  
f u r n i t u r e ,  e t c .

63.09 
(1 .4 9 )

83. 69 
(1 .1 7 )

S l i c e  o f  a s s e t s  o f  c o n t r o l le d  
companies

8. 35 
(0 .2 0 )

46. 89 
(0 .  66)

O th e rs 970. 09 
(2 2 .8 9 )

1702. 20 
(2 3 .8 6 )

TOTAL 4238.36 
( 100. 00)

7133. 40 
(1 0 0 .0 0 )

INiotej F ig u re s  w i t h in  pa ren theses  
o f the  t o t a l .

denote  p e rc e n ta g e s



Assessed to E s t a t e  Duty
_________ (R s  l akh) __

1975-76 1976-77 1977-78 1978-79

476. 52 659. 01 598. 25 381. 56
( 6, 02) (8 . 64) (5 . 60) (3 . 65)

875. 60 741..50 916. 20 1055. 55
(11. 05) (9 . 72) ( 8 . 58) (10. 09)

1332. 09 1467. 04 2125. 67 2276. 32
(16 . 82) (19 . 23) (1 9 . 91) (21. 77)
665. 06 866. 66 1047. 90 805. 39

(8 . 40) (11 . 36) (9 . 81) (7 . 70)
1894. 87 1602. 47 1962. 27 1901. 60

(23. 92) (21. 00) (18 . 38) ( 18; 18)
35 6. 39 441. 19 5 5 3. 18 531. 62

(4 . 50) (5 . 78) (5 . 18) (5 . 08;
115. 00 149. 19 181. 62 108. 44

(1 . 45) (1 . 96) 70) (1 . 04)
33. 30 30. 47 49. 70 51. 27
(o . 42) (0 . 40) (o . 47) (o . 49)

2171. 68 1672. 43 3242. 47 3345. 54
(27. 42) (21 . 92) (30 . 37) (31 . 99)

7920.51 7 6 29 . 96 1 06 7 7 . 26 10 4 5 7. 29
( 1 0 0. 0 0 ) (1 0 0.0 0) (1 0 0. 0 0 ) (1 0 0. 0 0 )

Sources A l l  I n d ia  E s t a t e  D u ty ,  G i f t
Tax and I Je a T th  Tax S t a t i s t i c s ,
(TeTeuarrE Tssue s) „



( i i i )  V a lu a t io n  and other problems in  adm in is- 
t i1 a t io n » That v a lu a t io n  o f asse ts  c o n s t i t u t e s  tha c e n t r a l  
problem in  ED assessments i s  borne out by tho f a c t  th a t  
most of tho d i f fo r e n c a s  betueen tho PV assessed and tha 
v a lu e  of tha e s ta te  ro tu rnad  by accoun tab la  parsons a r i s e ,  
out of d i f f e r e n c e s  in  v a lu a t io n *  Tha sample su rvey  shows 
th a t  as much as 70 par cen t  of the v a r ia t io n s  are 
accounted fo r  by d i f f e r e n c e s  in  the v a lu a t io n  of movable 
and immovable a sse ts *  V a lu a t io n  of movables accounts f o r  
37 per cent and of immovables about 34 per cen t  of tho 
d i f f e r e n c e  u h i l e  in c lu s io n  of p r o p e r t ie s / in t e r e s t  not 
shoun in  the .re tu rn  form 17 par cen t  and d is a l lc u a n c e  of 
l i a b i l i t y  about 10 per cen t  (T ab le  17)* The aggregate 
amount of the  a d d it io n s  made in  the assessments to uhat 
uas shoun in  the re tu rn s  fu rn ish e d  by the accoun tab le  
persons (A P s )  comas to about Rs 2*5 c ro re  in  a sampla of 
435 d u t ia b le  cases u i t h  aggregate  PV of the order of 
Rs 11*81 c ro re  completed during  the years  1979-80, 1980-81 
and 1981-82* The t o t a l  number of d u t ia b le  assessments 
done during  a year i s  about 12000. Tha t o t a l  amount of
a d d it io n s  made in  the assessments thus may be around
Rs 80 c ro re  in  a year in  about Rs 300 c ro re  of PV, th a t  i s
accounting  fo r  about 25 par cen t  of tha t o t a l  assessed
v a lu e  o f a s ta te s *

Of cou rse , tho a d d i t io n s  made by the assess ing  
o f f i c a r s  are open to r e v ie u  by a p p e l la te  a u t h o r i t i e s .  
Complete f ig u r a s  of tho number of appeals f i l e d  are not 
a v a i l a b l e .  From uhatever cou ld  be gathered i t  appears 
th a t  about 1 500 to 2000 appea ls  are f i l e d  eve ry  year 
before  the A p p e l la te  A s s i s t a n t . Commissioners and 
Commissioners of Income Tax (A p p e a l ) ,  fo rm ing  about 12-15 
par cent of the t o t a l  number of d u t ia b le  assessments*



V a r i a t i o n  
(R s  >000)

D i s t r i b u t io n  of D i f f e r e n c e s  Between Assessed  Va lue  o f  P. V. and Va lue  as Pe r  R e tu r n
A cco rd in g  to  Range o f  V a r i a t io n

___ ___  _______ t ______ ______  _ ___________  (Amount in  Rs *000)
Number V a lu a t io n  o f I n c lu s io n  o f  p ro 
o f 
cases

Amount V a lu a t io n  of immovable p e r t y / i n t e r e s t  not D is a I In u a n c R  o f
shown in  r e tu rn l i a b i l i t i B  s

Number . Amount Nu mbe r Amount Nu mb e r Amount Numbe r Amount

J H L _ " T H  - T s )  . T e) e r r -“T e T j S j — -“ T i o T - ... f V i T
Zero and
below zero 9 0 

(2 0 .6 9 )
-1813

(- 6 .6 6 )
12 

(4 .  76)
81

(0 .8 1 )
15 

(8 .3 3 )
444 

(4 .  79)
0

(0 .0 0 )
0

(0 .0 0 )
1

(3 . 03)
30 

( 1. 10)
1 - 10 84

( 19.31)
379
(1 .3 9 )

69 
(2 7 .3 8 )

329
(3 . 29)

21
( 11 .66)

324 
(3 .  50)

4
(13 . 79)

19
(0 .4 1 )

4
(12. 12)

10 
( 0 .  36)

11 - 25 62 
(14 . 25)

1095
(4 .0 3 )

41
(1 6 .2 6 )

563
(5 .6 4 )

30 
(1 6 .6 6 )

414 
(4 .  47)

6
(2 0 .6 8 )

52
(1 .1 2 )

6 '
(1 8 .1 6 )

61
(2 .2 5 )

26 - 50 66 
( 15.17)

2447 
( 9. 00)

44 
(1 7 .4 6 )

1053 
( 10. 55)

37 
( 20. 55)

1123 
(12 . 13)

4
(13 . 79)

33
(0 .7 1 )

4
(12. 12)

39
(1 .4 3 )

51 - 75 40 
(9 .2 0 )

2524 
(9 .2 8 )

29 :
(1 1 ,5 0 )

1129 
(1 1 .3 1 )

22 
(1 2 .2 2 )

911
(9 .8 4 )

3
(10 . 34)

34
(0 . 73)

2
(6 . 06)

7
(0 .  25)

76 - 100 22 
(5 .0 6 )

1932 
(7 . 10)

13 
(5 .1 5 )

746
(7 .  47)

15 
(8 .3 3 )

960
( 10. 37)

1
(3 .4 4 )

69
(1 .4 9 )

2
(6 . 06)

115
(4 .  24)

101 - 200 44 
(1 0 .1 1 )

6595 
(24. 24)

29 
(1 1 .5 0 )

2371 
( 23. 77)

28 
( 15 .55 )

2650 
(28 . 62)

3
(10 . 34)

131
(2 .8 4 )

6
(1 8 .1 8 )

688 
(2 5 . 38)

201 - 350 14
(3 .2 2 )

3666
(1 3 .4 8 )

6
( 2. 38)

1268 
( 12.71)

3
(2 .7 7 )

533
(5 .7 5 )

1
(3 .4 4 )

140
(3 .  04)

2
(6 .0 6 )

81
(2 .  98)

351 - 500 6
( 1 .38 )

2375
(8 .7 3 )

4
(1 .5 8 )

1153
(1 1 .5 6 )

3
(1 .6 6 )

765 
(8 .2 6 )

2
(6 .8 9 )

163
(3 .5 4 )

2
(6 . 06)

27
(0 .9 9 )

Abov e 500 7
__ L L J U l , , .

8002 
( 29. 42)

5
.... .(.1.98)

1281
(1 2 .8 4 )

4
(2 .2 2 )

1133 
(12 . 23)

5
(1 7 .2 4 )

39 63 
( 86. 07)

4
( 1 2 . 11)

1652
/J o

" ( 9 .  961.• — -r ̂îin ...mmmm
TOTAL 435 

( 100. 00)
37202 
( 100. 00)

252 
(5 7 . 93)

9974
(3 6 .6 6 )

180
141^371

9257 
(34 . 03)

29 4SG 4 
(6 .  66) ( 16. 92)

j  U
(7 .5 8 )

Note; F ig u r e s  u i t h i n  pa ren theses  b a r r in g  those  i n  l i n e  showing the  t o t a l  denote  
p e rc e n ta g e s  o f the  r e s p e c t i v e  column t o t a l s .  F ig u r e s  i n  b r a c k e t s  in  the  
l i n e  g i v in g  the  t o t a l  are p e rc e n ta g e s  o f the  t o t a l  number and amount in  
column (2 )  and column (3 )  as the  case  may be.

Sou r c e : Sample Su rvev l  
by N IP F P .



From d is c u s s io n s  u i t h  tho A s s is ta n t  C o n t ro l le r s  of ETstcto 
Duty a t  Bombay and C a l c u t t a ,  i t  uas l e a r n t  th a t  most of the 
cases u i th  assessed e s t a te s  of Rs 5 lakh or more are 
c o n te s ted . From the survey undertaken fo r  the present 
s tudy  i t  seams th a t  in  about 75 per cen t of the assessments 
going up in  appeal a t l e a s t  25 per cen t of the a d d it io n s  
made by the a ssess in g  o f f i c e r s  i s  knocked o f f  by the 
a p p e l la te  a u t h o r i t i e s  (T ab le  . i s ) *  This does not in c lu d e  
tho re d u c t io n s  granted by High Courts and the Supreme 
Cour t*

To ease the task  of v a lu a t io n  and reduce the 
scope fo r ' d isp u te s ,  a system of "Approved V a lu e r s 1® uas 
introducer:; soon a f t e r  the in t r o d u c t io n  of the ED. U ith  
the c r e a t io n  of the v a lu a t io n  c e l l ,  cases in v o lv in g  
v a lu a t io n  o f  la rg e  p ro p e r t ie s  are req u ired  to be r a f  erred  
to the V a lu a t io n  O f f i c e r .  Our sample su rvey  shoued th a t  
in  about 36 per cen t of the cases in  uh ich  the v a lu a t io n  
o f ■ immo.Uable p roperty  uas enhanced by the A s s is ta n t  
C o n t r o l le r  o f  E s ta te  Duty (ACED) th a t  i s ,  the assess ing  
o f f i c e r , . . o v e r  the re tu rned  v a lu e ,  an approved v a l u e r ’ s 
c e r t i f i c a t e  uas f i l e d .  The p ro p o rt io n  of cases r e fe r r e d  
to the V a lu a t io n  O f f i c e r  uas found to bo s m a l l  ( l e s s  than 
5 per c e n t ) *  V a lu a t io n s  are done by the assess in g  o f f i c e r s  
them selves a f t e r  tak ing  in to  account the v a lu e r ' s  
c e r t i f i c a t e  uherever such c e r t i f i c a t e s  are f i l e d .  But in  
the face  of u idespread  u n d e rrep o rt in g  of t ru e  va lu es  in  
r e g is t e r e d  documents, m un ic ip a l v a lu a t io n s  based on the 
!,f a i r  r a n t ” concept as re q u ire d  under the lau  in  most 
p a r ts  of tho country  and l i b e r a l i s a t i o n  of v a lu a t io n  fo r  
UT purposes, the ACEDs uho make the assessments in  the

S tIC C 6 0 u
f i r s t  p lace can r a r e l y  £ in  s u s ta in in g  proporty  
v a lu a t io n s  even ap p ro x im a te ly  near the p r e v a i l in g  market 
pr ic e s *
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TABLE 18

Reduc t i o n  in  EP fi s s_e s sments A l l owed by Ap p e l l a t e  Aut  h o r j  t  i  e s

• “  ""r  ** - « n . )  ..iiru i _j -—- »  u 'u iB .^ im in - i r i r t - i i in i  ■--it* n . . - -es-if*

Range o f re d u c t io n  
a l lo u e d  ( a s  per cent of 
a d d i t io n s  made in  
assessm ents )

ITAT AAC CIT AAC and 
CIT

T o t a l  of 
columns 

(1+4)

.( 1 ) _
(2 ) (3 ) (4 ) (5 )

More than 100 4
(1 0 .2 6 )

4
(5 .2 6 )

1
(2 ,  22)

5
(4 .1 3 )

9
(5 .  63)

100
(0 .  00)

2
(2 .6 3 ) (0 .0 0 )

2
(1 .6 5 )

2
(1 .  25)

100 90 2
(5 .  13)

7
(9 .2 1 )

1
(2 . 22)

8
(6 .  61)

10
(6 .  25)

90 75 3
(7 .6 9 )

7
(9 .2 1 )

4
(8 .8 9 )

11
(9 .0 9 )

14/ o ' r-**— '  ̂O o  ̂iJ /
75 50 10

( 25. 64)
16

(2 1 .0 5 )
14 

(3 1 .1 1 )
30 

(24 . 79)
40 

( 25. 00)
50 25 8

(2 0 .5 1 )
20 

(26 . 32)
13 

(2 8 .8 9 ) (27 . 27)
41

( 25. 63)
Less  than 25 11

(2 8 .2 1 )
20 

(2 6 .3 2 )
11

(24 . 44)
31

(25 . 62)
42 

(26 . 25)
PI/ enhanced by 
a p p e l l a t e  a u t h o r i t i e s

1
(2 .5 6 ) (0 .0 0 )

1
(2 .  22)

1
(0 .8 3 )

2
(1 .2 5 )

TOTAL
39

( 10O.00)
76

(100.00)
45

(ibo.oo) V l o o . 00)
160 

(1 0 0 .0 0 )

Note? F ig u r e s  u i t h i n  p a re n th e s e s  denote  p e rc e n ta g e s  S o u rce ;  Sample S u rv e y  
o f  the t o t a l .  by N IPFP .



Tho o ther  ca tegory  o f a s se ts  uh ich  u s u a l ly  have
soma p o te n t ia l  fo r  a p p re c ia t io n  are the e q u i t y  shares of
companies. V a lu a t io n ^ sh a res  of quo.ted companies u s u a l ly
poses no problem# I t  i s  the unquoted sharas uh ich  c re a te
c o n t ro v e r s ie s  and provides scope fo r  avo id ance . In  order to
s im p l i f y  the task  of shara v a lu a t io n ,  in s t r u c t io n s  uere 

r e v e r s in g  the g u id e l in e s  qf 1965. issued  in  1 968,^sking the a ssess in g  o f f i c e r s  to v a lu e  the
shares  of unquoted companies on tha bas is  of the book va lue
in s te a d  of the market value of the asse ts  of the company
as i s  jJone fo r  purposes of the UT. The r e s u l t  has been
th a t  shares  of companies are o f te n  va lued  f a r  belou the
break-up ca lu e  of the asse ts  a t  t h e i r  c u r re n t  market v a lu e .
T h is  has encouraged u e a lth y  taxpayers  to t r a n s fe r  even
p e rso n a l a sse ts  l i k e  j e w e l l e r y  to co rp o ra te  e n t i t i e s  a t  lou
va lu e s  so th a t  the va lu e s  of tho shares  in  such companies
bear no r e l a t i o n s h ip  to t h e i r  r e a l  u o r th .  Because of some
doubt about i t s  l e g a l i t y  on a s t r i c t  i n t e r p r e t a t io n  of the
la u ,  t h is  approach uas questioned  by the Revenue Aud it
c a r r i e d  out by the Com ptro lle r  and Auditor Genera l
f o l l o u in g  uh ich  the in s t r u c t io n s  o f 1963 uere u ith d ra u n  in
1974 and the a sse ss in g  o f f i c e r s  uere  asked to proceed on
the b as is  of the market va lu e  o f tho asse ts  u h i le  va lu in g
unquoted sh a re s .  But t h i s  a ttem pt does, not seem to have
been ve ry  f r u i t f u l  as one High Court has he ld  th a t  the
r u le  o f v a lu a t io n  o f unquoted sharas fo l lo u e d  in  UT should
be adopted fo r  purposes of ED too . (Mysore High Court in
CED v .  3* K r ishnam u rth y , 99 ITR 8 7 ) .  The method of
v a lu a t io n  of unquoted shares  i s  c u r r e n t l y  under r e v ie u .
Whatever be the outcome of the r e v ie u ,  the r u le  of share
v a lu a t io n  fo l lo u e d  s in ce  1968 cou ld  not but a f f e c t  the ED
base and dampen i t s  g rou th .



Where the deceased i s  found to ha us t r a n s fe r r e d  
any a s se ts  to a "co n tro  l i e d c o m p a n y  — th a t  i s ,  a company 
which is  under the c o n t ro l  o f not mors than 5 persons or 
i s  a c lo s e l y  held company — there  is  a s e p a ra te  p ro v is io n  
fo r  a ssess in g  the i n t e r e s t  of the deceased in  the company 
u i th  re fe re n c e  to the b e n e f it s  d e r ived  by him in  the l a s t  
th re e  accoun ting  y e a rs .  The same p ro p o rt io n  of tha asse ts  
o f the company i s  deemed to pass in  such a case as the 
p ro p o rt io n  of the  b e n e f i t s  de r ived  to the t o t a l  income of 
the company during the s a id  three-; y e a rs .  Bu t  the co n tro 
l le d  company r u le s  are n o to r io u s ly  complex and d i f f i c u l t  
to app ly  and seem to be invoked in  va ry  feu cases* In our 
sample su rvey  o f d u t ia b le  cases a p p l i c a t io n  of c o n t ro l le d  
company r u le s  uas rep o r te d  on ly  in  tuo case s .

With the r e c e n t  amendment in  the lau  extending 
the a p p l i c a t io n  of Rule 1BB of the WT R u les  to v a lu a t io n  
o f one r e s i d e n t i a l  house p ro p e rty  in  ED assessm ents, i t  
may be expected t h a t  there  uould be feu e r  d isp u tes  over 
v a lu a t io n  of r e a l  e s t a t e s .  The move to r e v is e  the method 
of v a lu a t io n  of e q u it y  shares  should a lso  he lp  to ease the 
task  o f v a lu a t io n  in  ED assessm ents. But u i t h  s i m p l i f i c a 
t io n  of v a lu a t io n  procedures on those l in e s  tha grouth of 
the basp fo r  ED u i l l  presumably be in h ib i t e d  f u r t h e r .

( i v ) R o le  of rebate_s_ and a l lo u a n c qs_. V a lu a t io n  
is  not the on ly  f a c to r  a c t in g  as a drag on the y i e ld  and 
e f f i c a c y  of the ED in  In d ia .  The ED Act p rov id es  r e l i e f  
by uay of ' ' r e b a te s '1 and " a l lo u a n c a s 11 on a number of items 
inc luded  in  the PV and these se rve  to reduce  the duty 
o th e ru is e  payab le  by about 12*15 per cent in  the aggregate 
(T a b le  1 9 ) .  Of these the most im portan t ones are tha reb a te



Yee r
Gro ss 
duty 
pay 
ab le

t o t  a 1
Rebates

_____ f^w h ijgh
A g r ic u l-  i n t e r e s t
t u r a l  in  HUF
la n d s  in
non-sche-
du led
s t a t e s

n e o n : : n n ~ ' " ( I I
19 7C-71 1312 140 2. 72 

( 1 .42 )
130 

(67 . 71 )
1971-72 900 96 3. 07 

(2 .0 1 )
11 

(5 0 .3 3 )
1972-73 1019 97 2. 46 

(1 .5 5 )
80 

(5 0 .3 1 )
1974-75 1118 ; 92 2. 37 

(1 .5 2 )
79

(5 0 .6 4 )
19 7E-76 1100 76 1. 62 

( 1. 27)
63 

( 49. 22)
1976-77 1004 102 1. 72 

(1 .  10)
87

(5 5 .7 7 )
1977-78 1377 120 11. 19

(5 .7 7 )
93 

(47. 94)
1978-79 1295 89 5.9  4 

(3 .5 4 )
67 

(3 9 .8 0 )
1979-80 1377 86 5. 24 

(3 .  16)
71

(4 2 .7 7 )

l\iotes F ig u re s  u i t h i n  p a re n th e se s  denote 
pe rc e n ta g e s  o f  th e  t o t a l  r e l i e f .
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TABLE 19 

Rebates  and A l lo w a nces i n ED 
(1970-71 to 1979-80)

R e l i e f  on a c c o u n t .o f
A l l owances 
0f’*““whi ch*

-(Rs l a k h )

o t a l
For 
q u ick  
succe-  land

On a g r i-  F c r  ob- 
c u l t u r a l  t a i n in g  

p ro b a te

G i f t  te>T 
a l r e a d y  
pa id  on

T o ta l
r e l i e f

R e l i e f  as 
pe r  cen t 
o f grops 
du ty  in  
column 

(1 )s s i  o n e t c .  

— —___,—

pro pe r t y  
in c lu d e d

mrz ( : ) ________________ITDZZ (8 ) ~  . J i  9 ) „ ...u.oj. .

52 4. 65 
(2 .  42)

5. 71 
(2 .  97)

36. 34 
(1 8 .9 3 )

5. 03 
(2 .  62)

192 14. 63

57 0. 26 
(0 .1 7 )

15. 35 
(1 0 .0 3 )

33. 68 
(2 2 .0 1 )

7. 83 
(5 .1 2 )

153 1 7. 00

63 1.06 
( 0. 6 7)

22. 78 
(14 . 33)

31. 24 
(1 9 .6 5 )

7. 00 
(4 .  40)

159 15. 60

64 0. 23 
(0 .1 5 )

12. 24 
(7 .  85)

38. 65 
(24 . 78)

12. 56 
(8 .0 5 )

156 13. 95

52 0. 47 
(0 .3 7 )

13. 10 
(1 0 .2 3 )

28. 12 
(2 1 .9 7 )

9. 86 
(7 . 70)

128 11. 64

54 0. 72
(0 .4 6 )

12. 60 
(8 .0 8 )

26. 74 
(17 . 14)

13. 69 
(8 .  78)

156 15.54

74 1. 35 
(0 .7 0 )

14. 13 
(7 . 28)

24. 70 
(1 2 .7 3 )

32. 65 
( 16.83)

194 14. 09

79 0. 95 
(0 .5 7 )

12.99 
(7 . 73)

37. 88 
(2 2 .5 5 )

26. 59 
(1 5 .8 3 )

168 1 2. 97

80 1. 90 
(1 .1 4 )

8.94 
(5 .3 9 )

63. 69 
(3 8 .3 7 )

5. 53 
(3 .3 3 )

166 12. 06

Source s A l l  In d ia  E s t a t e  D u ty , G i f t  Tax and U ea lth Tax
S t a t i s t i c s ,  ( r e l e v a n t  .i s s u e s ) .



desce ndants
on i n t e r e s t  of l i n e a l  J in  HUF p ro p e rty  and the
s e t- o f f  f o r  stamp duty apa id  fo r  o b ta in in g  probate , 
su ccess io n  c e r t i f i c a t e  a te*  accoun ting  fo r  over 80" per cent 
of tho t o t a l  r e l i e f .

S in ce  1960 the i n t e r e s t  of l i n e a l  descendants of 
the deceased, in  HUF p rop e rty  is  aggregated in  the  Pi/ of 
the e s t a te  but reb a te  is  a llowed on t h e i r  i n t e r e s t  so th a t  
tho docqased 's  share a lone in  the HUF p rop e rty  i s  taxed* 
TVius the agg rega tion  of the i n t e r e s t  of the l i n e a l  
descendants s e rve s  merely to r a i s e  the r a t e  of tax on 
the d eceased 's  e s t a t e .  T h is  a p p l ie s  to the e s ta te s  of 
a l l  persons governed by the M itakshara  schoo l of Hindu 
lau  whereby a member of a HUF acqu ires  an i n t e r e s t  in  
the fa m i ly  p ro p e rty  r i g h t  from b i r th  as a r e s u l t  of uh ich
i n t e r e s t  in  p rop e rty  passes a t b i r th  r a th e r  than at dea th .
Aggregation of the l i n e a l  descendan ts ' i n t e r e s t  fo r  r a te  
purposes compensates o n ly  s l i g h t l y  f o r  the leakage caused 
in  ED by the o p e ra t io n  of t h i s  r u l e .

The sample su rvey  shows-that in  about 90 par cen t
of the ED cases the deceased happens to be a Hindu
(T a b le  20) and of them, 62 per c en t  belong to  tha 
M itak sh a ra  Sch o o l (T ab le  21 ) .  In  the l a s t  tuo decades, 
the p ro p o rt io n  of e s ta te s  com pris ing  w h o l ly  or p a r t l y  
j o i n t  f a m i ly  p rope rty  in  the t o t a l  number of e s ta te s  has 
r e g is t e r e d  a shar p. d e c l in e  - from about 30 per cen t  in  
19 60-61 to about 13 per ce n t  in  1979-80 - but the share  of 
p ro p e rty  wholly, or p a r t l y  owned by j o i n t  f a m i l i e s  in  the 
t o t a l  assessed va lu e  of e s ta te s  rem ains s u r p r i s i n g l y  
s t a b lo  a t  about 20 per c e n t  of the t o t a l  (T a b le  22) •
Moreover many e s t a t e s  f a l l  below the a ssessab le  l im i t



TABLE 20

P i  s t r ib u t i o n  o f  ED S a ses A c c ojrd i  n g to  
R e l ig io n  o f  t h e . Deceased

P ropo r t io n

Buddhi s t 1. 66

C h r is t i a n 2. 84

Hindu 89. 57

Muslim 2. 61

Parsee 2. 13

Othe rs 1. 18

TOTAL

So u rce i

1 0 0 . 0 0  

Sample Survey by N IPFP.



TABLE 21

D i s t r i b u t io n  of ED Cases Accord ing to  
School of Hindu Lau

Item Per  cent o f e s ta te s
l e f t  by Hindus

Dayabhang 24.86

M itak sh a ra  62„ 43

Others 1 2. 70

TOTAL 100.00

Source ; Sample Survey by 
N IPFP,



P ro p o r t io n  of J o i n t  Fam ily and P a r t l y . J o i n t  Fam ily  in  ED
Assessments 

(1959-60 to 1979 -80)
- „  | r w -- „ ! , r - |„ i»n ii ■■ i ii i » mi ». „ T  | _ „ ( P e r c e n t )

E n t i r e l y  j o i n t  fam ily P a r t l y  j o i n t  fa m ily  
fn^ToTa l Tn“ 'J

Other k i  nd
F in a n c i a l In  t o t a l In Iri t o t a l In

y e a r number aggregate number aggregate nu mbe r aggregs
of assessed of assessed of assessE
e s ta te s
assessed

va lu e e s t a te s  
asse ssed

va lu e 3 s ta te  s 
assessed

v a lu e

(1 ) (2 ) (3 ) (4) (5 )

1959-60 21. 09 7. 58 9. 40 11. 51 69. 51 80. 91
1960-61 21. 37 8. 25 10. 50 13. 30 68. 13 78. 45
1961-62 11. 40 5.68 16. 23 14. 14 72. 37 80. 18
1962-63 11.99 8.87 16.54 14.10 71. 47 75. 03
1963-64 13. 40 9.96 15. 96 15. 27 70. 64 74. 77
1964-65 11. 10 9. 80 15. 19 15.94 73. 71 74.26
1965-66 10. 64 9. 18 14. 61 15. 65 74. 75 75. 17
1966-67 11.93 13. 88 14. 40 13. 10 73. 67 73. 02
1967-68 13.95 11.63 13.09 13.96 72.96 74. 41
1968-69 12. 31 12.02 12. 29 13. 69 75. 40 74. 39
1969-70 8.42 8. 50 12. 04 13. 33 80.54 78. 17
1970-71 8.96 8. 89 12. 96 14. 13 78. 08 76. 98
1971-72 9. 15 8. 30 13. 77 15. 70 77. 00 76. 00
1972-73 7.80 7. 47 14. 40 16. 97 77. 80 75. 56
1974-75 3. 63 4. 62 10. 78 14. 18 86. 74 81. 20
19 75-76 3. 28 4. 39 9. 49 12. 70 87. 23 82. 91
1976-77 4. 74 7. 19 8.85 13. 16 86.41 79. 65
1977-78 4.42 5. 57 8. 60 12.82 86. 98 81. 61
1978-79 4.87 5. 53 8. 53 11.84 86. 60 82. 63
1979-80 4. 46 5.86 B. 75 13. 42 86.79 80. 72

Source; D i r e c t o r a te  o f  In s p e c t io n .  A l l  In d ia  
U e a lth  Tax, G i f t  Tax and E s t a t e  Duty 
S t a t i s t i c s .  F in a n c ia l  Yea r  time 
S e r ie s  (1959-60 to  1979-80), New
D e lh i .



because of tha o p e ra t io n  of tha M itakshara  lau  and t h a i r  
number remains unknoun. Hanca even though the p ro p o rt io n  
of c o s js  in v o lv in g  HUF i n t e r e s t  has gona doun, tha 
M itakshara  lau  con tinues  to operate  as a f a c to r  undermining 
the e f f i c a c y  of tha ED in  I n d i a .

R e l i a f  fo r  p robata , e tc *  a lso  c o n s t i t u t e s  one of 
tha fa c to r s  red u c in g  the e f f e c t i v e  in c id en ce  of the ED.
Tha scope of t h i s  r e l i a f  uas en la rged  in  195 0 from 50 per 
can t  of the duty  paid fo r  probates e t c .  to 100 per can t  and 
in  soma y e a r s ,  as in  1 979-80, t h i s  accounts fo r  over ana- 
t h i r d  of tha t o t a l  r e l i e f  a llow ed  from tha duty payable 
o th e rw is e .  However, tha r e l i e f  fo r  stamp duty f o r  
probab'te e t c .  e s s e n t i a l l y  im p lie s  a t r a n s f e r  from the 
C e n t ra l  governm ent 's  account to tho S t a t e s .

Avoidance of duty through g i f t s  c o n s t i t u t e s  a more 
potent source of leakage of the ED. Tha number of g i f t  
tax  assessments is  c u r r e n t ly  in  the re g io n  of 69000 a 
year (T ab le  23) as a g a in s t  1 2,000 or so d u t ia b le  ED cases 
and, as may be seen from Tab le  7, n a a r ly  99 per cant of the 
GT cases in v o lv e  ta x ab le  g i f t s  of la s s  th an  Rs 1 lakh 
accoun ting  fo r  about 80 par cen t  of the g i f t s  sub jec ted  
to the GT. I t  i s  worth no ting  th a t  a s iz e a b le  f r a c t i o n  
(ab ou t  25 par c e n t )  of the g i f t s  are deducted from the 
base o f the GT (T a b le  24) u h i le  a ra th e r  s m a l l  p ro p o rt io n  
of the r e l i e f s  in  ED i s  c la im ed  on account of GT payment 
(column 9 o f T ab le  19) uh ich  shous th a t  most of tho g i f t s  
a re  made u .e ll  b e fo re  the c r i t i c a l  period  uh ich  renders  
g i f t s  in t e r  v iv o s  l i a b l e  to be deemed to pass on death* 
Another p o s s i b i l i t y  i s  th a t  tha g i f t s  are made in  such a 
uay th a t  va ry  l i t t l e  o f the u a a l th  of r i c h  persons rem ain 
u i t h  them a t  the time of t h e i r  d ea th .



Year

1970-71

1971-72

1972-73

1973-74 

19 74-75

1975-76

1976-77

1977-78

1978-79 

19 79-80

1980-81

1981-82

Assessments and Demand Raised  in  G i f t  Tax 
(1970-71 to 1981-82)

Number of T o ta l  Tax c o l le c -  Tax c o l l e c t io n
assessment demand t io n  as per cent of

(R s  c ro re )  (R s  c ro re )  demand

(1 ) (2) (3.) (4 )

34523 4. 18 2. 45 58. 61

42173 4.9 2 3.52 71. 54

48653 6. 24 4.02 64. 42

55804 6. 98 4. 79 68. 62

65588 ^ 8.08 5. 06 62. 52

74373 8. 79 5. 11 58. 13

76249 9. 43 5. 67 60. 13

71623 10.49 5. 56 53. 00

81553 21. 08 5. 85 27. 75

63042 19. 28 6. 83 35. 43

60562 32. 52 6.51 20. 02

68964 34. 23 6. 75 19. 72

Sources D i r e c t o r a t e  of In s p e c t io n  (R e sea rch , 
S t a t i s t i c s  and P u b l i c  R e la t io n s ) ,  
Research  and S t a t i s t i c s  U ing , Monthly 
P ro g re ss  R e p o r ts , Neu D e lh i .



- 52 -
TABLE 24

D eduction  _as_ a__P_roportion_ of Gross Va lue  o f  E s t a t e s  ijXJ1P, and of Gro ss  U a lu e _
.9f^^Gi fjts A ssessed  under GT 

(1965-66 to  1979-80)

s t a t e s
(R s  l a k h ) 
G i f t s

Year Gross p r in c ip a l  
v a lu e

D educ
t io n s

D edu ct ions  
per cen t  o f 
p r i n c ip a l  
v a lu e  o f  
e s t a t e s

as Gross v a lu e  
o f  ta x a b le  

gi f  t s

Va lue  of* g i f t s  
exempted under 
S e c t io n  ( 5 ) ,  
(1 )  and (2 )

Column (5 j
as per cen t 
o f  column 

(4 )

Z Z J T ” □ > 7 " (4 ) Ts) (6 )

1965-66 8050 563 6. 99 3135 942 30.05
1966-67 10126 663 6. 55 2672 921 34. 47
1967-68 10260 700 6. 82 : 2650 1062 40. 08
1968-69 8794 671 7. 63 3436 1458 42. 43
1969-70 9112 598 6. 56 4323- 1872 43. 30
19 70-71 12754 836 6. 55 4265 1766 41. 41
1971-72 11121 730 6. 57 4594 1585 34. 50
1972-73 11215 802 7. 15 5186 1584 30. 54
1974-75 13657 809 5. 92 7153 2101 29. 37
1975-76 13252 758 5. 72 7919 2451 30. 95
1976-77 13908 751 5. 40 8135 2378 29. 23
1977-78 18608 1108 5.95 7208 1984 27. 52
1978-79 17361 1032 5.95 7923 1862 23. 50
1979-80 14810 879 5.94 4113 1025 24. 92

Source of a A l l In d ia  E s t a t e D u ty , G i f t  Tax « and U e a l th
b a s ic  d a t a ’ T ax S t a t i  s t i  cs .



R e l i e f  i s  a lso  ad m iss ib le  fo r  tho tax paid on 
c a p i t a l  gains when any p a r t  of tho e s ta te  is  so ld  u i t h in  
tuo yea rs  a f t e r  death and the  sale- proceeds are u t i l i s e d  
in  paying the  ED due* Tho amount o f r e l i e f  c la im ed under 
t h i s  head i s  not known* From tho sample su rvey  i t  appears 
tha t- coses  in  which such r e l i e f  i s  c la im ed are few*

Some r e l i e f  i s  g ranted  a lso  fo r  tho va lu e  of
a g r i c u l t u r a l  land inc luded  in  e s ta te s  of not more than
Rs 2 lakh* T h is  r e l i e f  is  r j s t r i c t o d  to 25 per cen t of the 
duty payable on the a g r i c u l t u r a l  land in  q u e s t io n .  About 
5 to 10 per cen t of the r e l i e f s  are accounted fo r  by t h i s
head (column 7 of t a b le  1 9 ).  U h i le  the r e d u c t io n  in  tho
ED l i a b i l i t y  r e s u l t in g  from t h i s  p ro v is io n  does not soom 
to be la rg e ,  absence of any d e f i n i t i o n  of a g r i c u l t u r a l  
land  in  the  ED Act sometimes- c re a te s  problem in  the 
c a te g o r iz a t io n  of vacan t  la n d .  To overcome the problem, 
the Income-tax Act now p rov ides  a d e f i n i t i o n  of what 
cons t i t u t e s  an a g r i c u l t u r a l  land fo r  purposes of c a p i t a l  
ga ins* In  the absence of such a d e f in i t io n , v a c a n t  lands 
lo ca ted  in  urban areas are in  some in s tan ces  shown as 
!,a g r i c u l t u r a l 11 u i t h  consequent r e d u c t io n  in  ED payable 
on them*

( v ) Base e ro s io n  from j u d i c i a l  i n t e r p r e t a t io n  
and amendments in  la w . The base of the ED has- s u f fe re d  
fu r th e r  e ro s io n  from j u d i c i a l  d e c is io n s  and amendments 
bear ing  on some of the v i t a l  p ro v is io n s  of the ED Act 
designed to counter avo id ance . Reference may be made 
p a r t i c u l a r l y  to the i n t e r p r e t a t io n  of S e c t io n  10 by the 
c a u r ts  and the amendments th e re to  fo l lo w in g  in  t h e i r  wake 
r e s u l t in g  in  the  v i r t u a l  w ith d raw a l of a major a n t i 
avo idance measure in  the scheme of the ED Act*



D ra fted  on tho l in a s  of a s im i la r  p ro v is io n  in  tho 
UK Lau, s e c t io n  10 of tha ED Act in  i t s  o r i g in a l  form 
provided th a t  a p roperty  g i f t e d  by a deceased s h e l l  ba 
deemed to pass on h is  death even i f  the g i f t  uas made 
beyond the c r i t i c a l '  per iod  of tuo years  be fo re  dea th , th a t  
i s ,  the p e r io d , du ring  u h ich  a l l .  .g i f t s  made are doomed to 
pass, i f  ( i )  the  donor i s  not excluded co m p le te ly  from the 
possess ion  and enjoyment of the p roperty  or ( i i )  i f  he 
d e r iv e s  any b e n e f i t  there from  by c o n t r a c t  or o th e ru is e .
T h is  p ro v is io n  uas cons idered  necessary  to th u a r t  any 
attem pt to avo id  ED by t r a n s f e r r in g  asse ts  u i th o u t  
d iv e s t in g  o n e s e l f  of enjoyment and possess ion  ( e . g . ,  by 
t r a n s f e r r in g  o n e 's  house p rop e rty  to u i f e  or c h i ld r e n  but 
co n t in u in g  to l i v e  there  as b e fo r e ) .  Tho cou rts  in  UK 
had put a f a i r l y  s t r i c t  i n t e r p r e t a t io n  on tha p ro v is io n  
and had ru le d  th a t  i t  uould come in to  o p e ra t io n  i f  the 
deceased con tinued  in  f a c t  to be in  possess ion  or 
enjoyment of the p ro p e r ty ,  d i r e c t l y  or i n d i r e c t l y ,  no 
m atter whether there  uas any r e s e r v a t io n  of i n t e r e s t  fo r  
him by c o n t r a c t  or o th e rw ise *  Tho Supreme Court a lso  
had favou red  t h i s  i n t e r p r e t a t io n  in  a case j^Goorga Da 
Costa  v .  CEO (1967) 63 ITR 49 7^7* But th e lau  uas 
amended in  1965 to p rov id e  th a t  a houso i f  g i f t e d  by the 
deceased to h is / h e r  spouse, son, daughter, b ro ther  or 
s i s  ta r  s h a l l  not be deemed to pass on tha daath of the 
donor m ere ly  by reason  of the re s id e n c e  of the deceased 
th e r e in  uni ass tha r i g h t  o f p .-'3 id one a of the deceased

is  r a s a r v e a  or secured 
under the r e l e v a n t  d i s p o s i t io n  or any c o l l a t e r a l  
d is p o s i t io n *  I t  i s  a lso  prov ided  nou th a t  g i f t s  made 
beyond 5 years  befo re  death to any of the r e l a t i o n s  
mentioned above u i l l  not be in c lu ded  in  the e s t a te  i f  
g i f t  tax uas payab le  on the asse ts  g i f t e d  (u n le s s  exempted



under tho GT A c t ) * '  U h i le  t h is  ensures t h a t  p ro p e r t ie s  
g i f t e d  auay du ring  ono! s l i f e  time aro a t l e a s t  sub jec ted  
to the GT, the base of the ED gets eroded in  the process#
I t  i s ,  t h e r e fo r e ,  not s u r p r i s in g  th a t  ve ry  feu  e s ta te s  
come up fo r  assessment under the ED in  the upper ranges*

Then there  are the i n s t i t u t i o n s  l i k e  d i s c r e t io n a r y  
t ru s t s  and "D ebutta r*1 or r e l i g i o u s  t ru s t s *  D is c r e t io n a r y  
t r u s t s  proved an in t r a c t a b le  problem in  the a d m in is t ra t io n  
of ED in  UK to such an ex ten t  th a t  the le v y  came to be 
r e fe r r e d  to there  as a '^vo luntary tax '1* Apart from these 
t r u s t s ,  in  In d ia  the r i g h t  to u o rsh ip  a d e i t y  and en joy  
the f r u i t s  of look ing  a f t e r  the p roperty  s e t t l e d  on a 
r e l i g i o u s  t r u s t  such as the r i g h t  to r e s id e  in  the 
p ro p e r t ie s  s e t t l e d  on a d e i t y  has been he ld  to be 
appu rtenan t to the o f f i c e  of ’’s h e b a i t s h ip 11 (u o rs h ip p e r )  and 
th e re fo re  ED i s  not a t t r a c t e d  on t h e i r  passing  on death , 
a lth ough , someuhat p a r a d o x ic a l ly ,  such o f f i c e s  are 
pronounced by the courts  to be h e r i t a b le  and s u b je c t  to the 
o rd in a ry  lau s  of su cce ss io n , e*g* , C a lc u t t a  High Court in  
Sa tyan a ra yan  B a g la  v* CED (1 962) 1 33 ITR 710*

( v i )  A d m in is t ra t iv e  ueaknesses* The s lo u  grouth 
of the base o f the ED i s  p a r t l y  a t t r i b u t a b l e  a lso  to the 
ueaknesses in  the a d m in is t r a t io n .  The ED Ant is  a 
n o to r io u s ly  com p lica ted  p iece of l e g i s l  a t io n ,  being modelled 
on the UK lau  uh ich  has s in ce  been re p la ce d  the re  by 
a nou enactment le v y in g  the ’’C a p i t a l  T ra n s fe r  Tax ’1* T h is ,  
toge ther  u i t h  tho absence of any time l i m i t  on the 
com plet ion  of assessments, r e s u l t s  in  de lay  in  the 
com p le t ion  of assessments of la rg e  e s ta te s  uh ich  sometimes



drag on fo r  more than tan yaars# Tha aga-u ise  
d i s t r i b u t i o n  of ED oases pending f i n a l  assessment is  
g iven  in  T ab le  25* In  Bombay a lone over 400 cases 
u i t h  P\l o f mors than Rs 10 lakh  uore found pending ae of 
October 1982* Some of these are more than 10 years  o ld*

A r a v ie u  of a feu  sample casas shnued th a t  
fo rm id ab le  problems are sometimes encountered in  the 
assessment of la rg a  e s ta te s  and the d i f f i c u l t i e s  are 
o f t e n  compounded by d isp u tes  among persons accoun tab le  
(A P s )  fo r  the duty , c o u r t  o rders  reg a rd in g  t i t l e  to 
c e r t a in  p ro p e r t ie s  and so on* The d e la y  i s  h;:uever 
p a r t l y  caused by the f a c t  t h a t  the a t t e n t io n  req u ired  
f o r  i n t r i c a t e  casas i s  not a lu ays  fo rthcom ing  as there  
i s  a n a tu ra l  tendency on the p a r t  of the o f f i c e r s  to 
tu rn  to r e l a t i v e l y  s im ple cases in  order to  p rasen t a 
b e t te r  p ic tu re  of t h e i r  annual output of uork*
Necessary co -o p e ra t io n  i s  a lso  not a luays  forthcom ing 
from the APs as they tend to lo se  i n t e r e s t  in  g e t t in g  
the  case completed once the p ro v is io n a l  d ischarga 
c e r t i f i c a t e  is  issued*

One a lso  uonders uhether re p o r ts  of a l l  deaths 
in v o lv in g  d u t ia b le  e s ta te s  ara r e c e iv e d  r a g u l a r l y  by 
the a d m in is te r in g  a u t h o r i t i e s .  In t im a t io n  of deaths i s  
r e c e iv e d  from va r io u s  sources l i k e  the t ru a te a s  of 
p ro v id en t  fund , the L IC , tho assess ing  Income Tax 
O f f i c e r s ,  etc# In fo rm a t io n  i s , a l s o  c o l l e c t e d  by the ED 
o f f i c e  from o the r  sources l i k e  neuspapars, m un ic ipa l 
o f f i c e  e tc *  Tha sample su rvey  houever r e v e a le d  th a t  
in  97 per cen t  of the d u t ia b le  casas , the f i l e  is  s t a r t e d  
on r e c e ip t  o f in t im a t io n  from the APs (T a b le  26)« 
E v id e n t l y  the  o the r  sou rces  of in fo rm a t io n  are not 
o p e ra t iv e *



A n a ly s is  o f Pending ED Cases (A q e - U ise) 
As on 31.3, 1981

Number of P ro p o r t io n  to  the
e ssment?
pending

Year assessm ents t o t a l  (p e r  cen t)

1976-77 and 
e a r l i e r  y e a rs 7005 19.53

19 77-78 4-256 11.87

19 78-79 5628 15.69

1979-80 7726 21.54

1980-81 11247 31. 36

TOTAL 35862 100.00

Source ; Government of In d ia ,
Report o f the C om p tro lle r  
and A u d ito r  General o f



TABLE 26 

Source o f Death Report
W m p v m p m u m  irjp—t w apii mm  wmm  ■■ " ■■ ■■ « ' p » » i -m m  »■

I tem Du t ia b le  e s t a t e s  Exemption cases 
Number P e r  c e n t  "“Number Pe r  cent

In t im a t io n  by AP

Newspapers

PF a u t h o r i t i e s  
and L I Cl

Companies

In t e r n a l  ( IT O  e t c . )  

O thers

426

1

97. 26

0. 23

1. 37

892

1

0. 23 0

0.23 0

0. 68 0

99. 55 

0. 33

0 . 11

0„ 00 
0. 00 

0 . 00

TOTAL 438 100. 00 896 10 0 .0 0

Source ; Sample Survey by N IPFP,



COST OF COLLECTION AND BURDEN OF COMPLIANCE

C o l le c t io n  Cost

Thu co s t  of adminis ta r  ing tha ED Act however i s  
q u ita  high r e l a t i v e l y  to th a t  of othar taxes*  U i th  slow 
growth of c o l l e c t i o n s ,  tha p rop o rt ion  of co s t  of 
a d m in is t r a t io n  to rouenue from the ED is  s t e a d i l y  going 
up and now s tands  a t  7-8 par cen t as compared to about 3 
par can t f o r  the incoma tax (T ab le  27.) •

Costs of Compliance and Harassment to _APs

The co s t  o f compliance too seems to be q u ite  
high* Over 54 per cen t  of the d u t ia b le  c a se s  is handled 
by law yers  (T a b le  28')* Evan fo r  o b ta in in g  exemption 
c e r t i f i c a t e  the APs f in d  i t  necessary  to engage rep re sen 
t a t i v e s  ( l a w y e r s ,  e t c * )  in  about 28 per cen t  of the casas*

Compliance u i th  the requ irem ents  of the ED e n t a i l s  
c o s ts  in  o ther forms to^, not a l l  o f uh ich  can ba q u a n t i f ie d  
as r e l i a b l e  in fo rm a t io n  of such costs  is  d i f f i c u l t  to 
gather*  Ono f a c to r  uhich not on ly  in v o lv e s  some co s t  but
a lso  can be a source of harassment to people of sm a l l  means
is  the req u irem en t in  the ED Act th a t  no probata or g ran t 
o f  r e p r e s e n ta t io n  s h a l l  bo a llow ed  un less a c e r t i f i c a t e  of 
d isch arge  from l i a b i l i t y  to d u ty  is  produced ( s e c t io n  55) • 
A lso , e ve ry  t r u s t e e ,  in  whom any i n t e r e s t  in  the p roperty  
passing on the death of a parson or i t s  management is  a t  
any time ve s te d ,  i s  l i a b l e  to be t re a ted  as an AP 
( S e c t io n  53)* By v i r t u e  of t h is  p ro v is io n  t ru s te e s  of 
p ro v id en t  funds u s u a l ly  ask fo r  a c le a ra n c e  c e r t i f i c a t e



Revenue jand_ Cost o f _C o l l e c t i o n  o f Income Tax and E s t a t e  D u ty *
(1972- 73 to  1981- 82)

—n- UJ | ...J. -j-:tr- - r r _-tv-__i... . t l r  ,,r .r . ■rr-.y — r  |,- -|- r.-_| ( Rs* -.l*  - ia—»-ITI la k h )  _____ __

Y ea r Income tax E s t a t e  duty
Re\7enue Cost Cost as per Revenue Cost Cost as per

per ce n t  o f ce n t  o f
revenue revenue

(1 ) (3 ) ™ l 4X Z ~ ~ ~ 0 5 7

1972-73 60200.00 1912.00 3. 18 925. 00 17. 42 1. 88
19 73-74 57300. 00 2429.00 3. 61 1000.00 15. 55 1. 56
1974-75 74700.00 2821.00 3. 78 1000.00 20.98 2. 10
1975-76 106000.00 3309.00 3. 12 925.00 84. 03 9. 08
1976-77 96500.00 3388.00 3.51 1075.00 86. 00 8. 00
1977-78 102500.00 3129.00 3. 05 1100.00 90. 00 8, 18
1980-81 143000.00 4655.00 3. 26 1450. 00 118.00 8. 14
1981-82 152000„00 5285.00 3. 48 1700. 00 133. 00 7. 82

N ote ; * Based on re v is e d  e s t im a te s  So u rce ; Government o f  I n d i a , M in i s t r y  o f
o f  revenue and c o s t  o f F in a n c e ,  E x p la n a to r y  Memorandum on
c o l l e c t i o n .  The Cen t r a l  GoVeTnmen'F^Bud’q e t ,

^ re T ev a n V ’l s s i J e s )"', New D e In i ”.



TABLE 28

Mode o f  R e p re se n ta t io n  of' Cases in  ED

T , D u t ia b le  e s t a t e s  Exemp t io n  ca ses ^
em Number Pe r  cen t  Number ■ Pe r  cent

A P S  119 28. 06 646 74. 86

Lawyers 230 54, 24 205 23. 75

Both 75 17. 68 12 1, 39

TOTAL 424 100.00 863 100.00

Sources Sample Survey by NIPFP,



from the ED a u t h o r i t i e s  be fo re  r e le a s in g  the amount l y in g  
in  the account of a deceased member. Th is  compels the 
h e i r s  of even lou paid workers uho d ie  p rem ature ly  to go 
to the ED o f f i c e  and apply fo r  c le a ra n c e .

R ecogn is ing  t h a t  t h i s  might g ive  r i s e  to ha rdsh ip  
and harassm ent, i n s t r u c t io n s  wore issued by the C3DT 
a u th o r is in g  the r e le a s e  of upto Rs 25,000/- from p rov id en t  
funds w ith o u t  p roduction  of ED c le a ra n c e  c e r t i f i c a t e ,  
s u b je c t  to  c e r t a in  c o n d i t io n s .  B e s id e s ,  a one-page form 
has b^an p resc r ib ed  fo r  e s t a te s  which f a l l  belou the 
d u t ia b le  l e v e l  but r e q u ir e  a d isch a rg e  c e r t i f i c a t e  fo r  
the  re le a s e  o f  funds., m utation  of p roperty  e t c .  .The 
understand ing  i s  t h a t  assessment of sm a ll  e s t a te s  fo r  
u h ich  an account i s  f i l e d  in  t h i s  form w i l l  be completed 
s p e e d i ly  and d isch a rg e  issued  w ith o u t  undue d e la y .
Never tha lo s s ,  an im press ion  o f d e la y  and harassment to 
h e i r s  o f persons o f sm a ll  means p e r s is t s  (v id e  
o b s e rv a t io n s  o f the E s t im a tes  Committee in  paras 3• 21 to 
3«2? of t h e i r  Twenty-Ninth R e p o r t ) .

In  order to a s c e r t a in  whether there  is  any 
substance in  t h i s  im press ion , one of the po in ts  on uh ich  
the sample su rvey  o rgan ised  f o r  t h i s  s tudy  attempted to 
o b ta in  some in fo rm a t io n  was, how long i t  takes on an 
average to ge t  c le a ra n ce  c e r t i f i c a t e  from the ED 
A u t h o r i t i e s .  For t h is  pur pose* a sample of a l i t t l e  
over 800 exemption (jje.,nan-d u t i a b l e )  cases spread over 
the f i v e  c en tre s  mentioned e a r l i e r ,  v i z . ,  Ahmodabad, 
Bombay, C a lc u t t a ,  D e lh i  and Kanpur, .was drawn and the 
da tes  of f i l i n g  of r e tu rn  and the issue  of c le a ran ce  
c e r t i f i c a t e  noted . Tha r e s u l t s  are s e t  out in  Tab le  29*



TABLE 29
Tim e-Lag Between F i l i ng o f  R e tu rn  and Is s u e  o f  C le a ra n c e  C e r t i f i c a t e

(Exem ption  Cases )
( Numbe r )

T im e- lag/C en t  re 
( i n  days )

Ahmed abad B ombay C a lc u t t a D e lh i Kanpur T o t a l Cumu l a t i v t  
pe rcentage 
th e  t o t a l

Zero 178 
(87 . 68)

20
(1 0 .0 5 )

9
(4 .  69)

13 
(6 .  01 )

16
(3 1 .0 3 )

25 6 
(28 . 67)

28. 67

1 - 7 10
(4 .9 3 )

70 
(35 . 18)

4
( 2. 08)

64 
(3 6 .0 7 )

42 
(3 6 .2 1 )

190 
(2 1 .2 8 ) 49. 95

8 - 1 5 8
(3 .9 4 )

39 
(1 9 .6 0 )

9
(4 .6 9 )

26 
( 14. 21)

12 
(1 0 .3 4 )

94 
(10. 53) 60, 48

16 - 30 3
( 1. 48)

22 
(1 1 .0 6 )

25
(1 3 .0 2 )

17 
(9 .2 9 )

6
(5 .1 7 )

73
(8 .1 7 ) 68. 65

31 - 90 3
(1 .4 8 )

24 
(1 2 .0 6 )

77 
(40. 10)

38 
( 20. 77)

10
(8 .6 2 )

152 
(1 7 .0 2 ) 85. 67

91 - 180 1
(0 .4 9 )

13 
(6 .5 3 )

43 
(22. 40)

12
(6 .5 6 )

6
(5 .1 7 )

75 
(8 .4 0 ) 94.07

181 - 270 0
(0 .0 0 )

2
(1 .0 1 )

11 
(5 .7 3 )

8
(4 .3 7 )

0
(0 .0 0 )

21 
(2 .  35) 96. 42

271 - 365 0
(0 .0 0 )

2
(1 .0 1 )

4
(2 .0 8 )

1
(0 .5 5 )

2
(1 .7 2 )

9
(1 .0 1 ) 97. 43

366 - 730 0
(0 .0 0 )

6
(3 .0 2 )

10 
(5 .2 1 )

4
(2 .  19)

0
(0 .0 0 )

20 
(2 . 24) 99. 67

More than 730 0
(0 .0 0 )

1
(0 .5 0 )

0
(o .o o )

0
(0 .0 0 )

2
(1 .7 2 )

3
(0 .3 4 ) 100. 00

TOTAL 203 199 192 183 116 893

Note : F ig u re s  u i t h i n  p a ren theses  denote  p e rc e n ta g e s  Sou rce : Sample Su rvey  by N IPFP ,
o f  the  t o t a l .



Tha su rvey  r e v e a ls  th a t  on tha uhole in  about 50 per can t 
o f the non-du tiab la  c a sa s ,  the ED c le a ra n c e  i s  issued u i t h in  
a ueek, and in  about 70 per can t  u i t h i n  a month. In  about 
5 par c a n t  of tho casas , tha  time taken to o b ta in  a 
c le a ra n c e  c e r t i f i c a t e  goes bayond s ix  months. Thera are 
marked v a r i a t i o n s  in  t h i s  p ic tu re  among the c e n t re s ,  as 
fo r  example, in  C a lc u t t a ,  the time lag  i s  la r g e r  than in  
the  o ther c e n t re s ,  u h i l e  in  Bombay, the  c le a ra n c e  is  issued 
in  the course of the day o f the f i l i n g  of the r e tu rn  in  
about 88 per cen t  of the c a se s .  The broad p ic tu re  th a t  
emerges i s  t h a t  u h i le  the re  is  some de lay  in  a feu cases 
(5  per c e n t ) ,  c le a ra n c e  is  g iven  by and la rg e  u i t h in  a 
reasonab le  p e r io d .

In  the case o f d u t ia b le  e s t a t e s ,  however, i t  takes 
longer to o b ta in  a d isch arge  c e r t i f i c a t e .  On ly  in  about 
13 per cen t o f t h s  cases d is ch a rg e  is  g iven  u i t h i n  3 months 
and in  about 20 per cen t,  u i t h i n  a y a a r .  In  n e a r ly  20 
per cen t o f the casas i t  takes more than 2 years to get 
c le a re d  of e s t a te  du ty  (T a b le  3 0 ) .  An a n a ly s is  of tha 
causes of the d e la y  in  d u t ia b le  cases shous th a t  
adjournments asked fo r  by the  APs accounts f o r  64 per cen t 
of the d e la y  u h i le  in  30 per ce n t  the issue  of d isch arge  
i s  held  up on account o f e n q u iry  by in s p e c to rs  (T ab le  31 )•
I t  uou ld , t h e r e fo r e ,  appear th a t  u h i le  d e la y  and thus 
h a rd sh ip  i s  sometimes faced  in  g e t t in g  a c le a ra n c e  
c e r t i f i c a t e  even fo r  an e s t a te  belou the d u t ia b le  l i m i t ,  
d e lays  occur more in  the case of d u t ia b le  e s t a te  a lthough 
i t  i s  p a r t l y  a t t r ib u t a b le  to la c k  of response from the 
APs* C le a r l y  there  i s  some room fo r  improvement.



TABLE 30
T im e - L a g _Betue_ejn F i l in g  o f Re tu rn  and I s

(D u t i a b le  Cases)

T im e- lag/Cent re
( i n  days ) Ahmedabad B ombay C a lc u t t a D e lh i

Zero 1
(5 .8 8 )

1
(1 .5 2 )

0 . 
(0 .0 0 )

2
(8 .0 0 )

1 - 7 1
(5 .8 8 )

2
(3 .0 3 )

1
(1 .3 2 )

1
( 4. 00)

8 - 1 5 0
( 0,  00)

2 . 
(3 .0 5 )

0
(0 . 00)

1
( 4* 00)

16 - 30 2
( 1 1. 76)

10
(1 5 .1 5 )

1
(1 .3 2 )

3
(1 2 . 00)

31 - 90 1
(5 .  88)

13
(1 9 .7 0 )

7
(9 .  21)

6
(2 4 .0 0 )

91 - 180 0
(0 .0 0 )

7
(1 0 .6 1 )

10
(13 . 16)

3
(1 2 . 00)

181 ~ 270 1
(5 .  88)

5
(7 . 58)

7
(9 .2 1 )

1
(4 .  00)

271 - 365 1
(5 .8 8 )

8
( 12. 12)

11
(14. 47)

1
(4 .0 0 )

366 - 730 4
(2 3 .5 3 )

9 ' 
(1 3 .6 4 )

21
(27. 63)

5
(20 . 00)

More than  730 6
( 35. 29)

9
(1 3 .6 4 )

18
(23. 68)

2
(8 „0 0 )

TOTAL 17 6 6 76 25
( 1 0 0.0 0 ) (1 0 0.0 0 ) (1 0 0.0 0 ) ( 1 0 0.0 0 )

Motes F ig u re s  u i t h p a r e n t h e s e s  denote  the (percentages 
o f the  t o t a l . -

js o f  Cl e a rance  Cer t i f i c a t e

____ _____  . r , ____  ( l\ u mb e r )   ̂ ___
Cumu l a t i v  e 

Kanpur T o t a l  p e rcen tag e  of
th e  t o t a l

0
(0 .0 0 )

4
(1 .9 7 ) 1.97

0
(0 .  00)

5
(2 .4 6 ) 4. 43

0
(o .o o )

3
(1 .4 8 ) 5.91

2
(1 0 .5 3 )

18 
(8 . 87) 14. 78

4
(2 1 .0 5 )

31
(1 5 .2 7 ) 30. 05

4
(2 1 .0 5 )

24
(1 1 .8 2 ) 41.87

5
(2 6 .3 2 )

19 
(9 .3 6 ) 51. 23

0
(0 .0 0 )

21
(10. 34) 61. 57

1
(5 .  26)

40 
( 19 70)

r* A ^u i « i {

3
(1 5 .7 9 )

70
(18. 72) 100.00

19 203
(1 00. 0 0 ) ( 100. 0 0 )

So u rce ; Sample Su rvey  by N IP FP ,



TABLE 31 

Causes of D e lay

I tern
P e r  cen t of 
the t o t a l

Adjournments asked fo r  by APs 62.90

Enqu iry  by In s p e c to rs  30,11

Delay in  payment 2.69

Others 4. 30

TOTAL 100.00

Sources Sample Survey by 
N IPFP .



So f a r  as sm a ll  e s ta te s  are concarned , fo l lo w in g  
an undertak ing  g iven  to the E s t im a tes  Committee, the CBQT 
has r e c e n t l y  m odified t h e i r  in s t r u c t io n s  issued  in  1975 
reg a rd in g  the r e s p o n s ib i l i t y  of t ru s te e s  o f p ro v id en t  
funds in  r e le a s in g  moneys to the c r e d i t  of a deceased 
member and re la x e d  the c o n d it io n s  somewhat. Even so, the 
APs have to f i l e  an indem n ity  bond before the p ro v id en t  
fund a u t h o r i t i e s  and an a f f i d a v i t  d e c la r in g  th a t  the 
e s t a te  does not a t t r a c t  ED. In  order to remove the 
ha rdsh ip  o f h e i r s  of sm a ll  e s t a t e s ,  a m o d if ic a t io n  of the 
r e l e v a n t  law seams needed so th a t  the PF a u t h o r i t i e s  are 
abso lved  0f  a l l  r e s p o n s ib i l i t i e s  w h ile  r e le a s in g  balance 
not exceed ing a c e r t a in  l i m i t .

In  a d d i t io n ,  the forms and procedures fo r  o b ta in in g  
c le a ran ce  in  the  case of s m a l l  e s ta te s  may be s t re am lin ed  
and made s im p le r  so th a t  APs can appear before  the ED 
a u t h o r i t i e s  them selves and do not have to engage the 
s e r v ic e s  o f in t e rm e d ia r ie s .  I t  was found from the su rvey  
th a t  in  about 30 per ce n t  of th-e non-dutiab le  cases g ran t  
of r e p r e s e n ta t io n  in  some form or su ccess io n  c e r t i f i c a t e  
i s  needed* Hence even in  such c a s e s ,  an ED c le a ra n c e  i s  
needed* For the a d m in is t r a t io n  of the duty a p ro v is io n  
r e q u i r in g  p rodu ct ion  of ED d ischarge  fo r  probates e tc *  
cannot perhaps be d ispensed w i th  a l to g e th e r .  The o n ly  
a l t e r n a t i v e  i s  to ensure th a t  c le a ra n c e s  are issued in  
s m a l l  cases e x p e d i t io u s ly  in  a l l  c e n tre s  of the co u n try .

The c o s t  o f compliance is  sometimes aggravated  
by in o rd in a te  d e lays  in  the com pletion  of assessm ents, 
f i n a l i s a t i o n  of appea ls , r e c t i f i c a t i o n s  e t c .  As noted 
e a r l i e r ,  the p ro p o rt io n  of appea ls , though q u ite  la rg^sdoss



no.t seem to be unduly high co n s id e r in g  the co m p lic a t io n s  
uh ich  a r i s e .  in  ED assessm ents . The f ig u r e s  of r e c t i f i 
c a t io n s  are  not a v a i l a b le  fo r  a l l  c e n t re s .  In fo rm a t io n  
ob ta ined  from Bombay shoued th a t  most of the reques ts  f o r  
r e c t i f i c a t i o n s  a re  a ttended to u i t h i n  tho same y e a r .

Harassment, however} sometimes a r i s e s  from 
reopening o f cases  f r H a w in g  cha^ne of o p in io n  on tho 
p a r t  o f the a s se ss in g  a u t h o r i t i e s  in  m atters v i t a l l y  
bea r ing  on the assGsrn.:;v^« A g la r in g  example i s  provided 
by the change in  the mode of v a lu a t io n  of unquoted shares 
fo l lo u e d  in  ED assessments in  tha course of a feu y e a rs .

G u id e l in e s  u e r e Jiss^ Js d in  1 96 5 fo r  
v a lu a t io n  of unquoted shares f o r  purposes of the EO on 
the b a s is  o f the market va lue  of the a s se ts  and not t h e i r  
book v a lu e .  In  v ieu  of the d i f f e r e n c e s  a r i s in g  in  the 
v a lu a t io n  of sha res  fo r  ED and UT purposes, a d m in is t r a t iv e  
in s t r u c t io n s  uere issued  in  1968 la y in g  doun that the 
v a lu a t io n  of a s se ts  fo r  ED shou ld  be made g e n e r a l ly  on the 
same bas is  as fo l lo u e d  in  UT assessments , i . e . , on the b a s is  
of book va lu es  o f  a s s e ts .  In  1 974, f o l l o u in g  the  a u d it  
o b je c t io n ,  these in s t r u c t io n s  were u ith d rau n  and the 
o r i g in a l  c i r c u l a r  of 1 965 r e s to re d .  By f u r th e r  in s t r u c t io n s  
issued  in  1 976, a s s e s e in j  o f f i c e r s  uere asked to reopen 
cases uh ich  had a l re a d y  been completed under tho in s t r u c t io n s  
cf 1968, th a t  i s ,  by f o l lo u in g  the UT r u l e s .  The e n t i r e  
m a tte r ,  i t  i s  understood, i s  unde] ,'e-examina t io n .
Houever, as many hd ou reopened as a r e s u l t  of
tho change o f op in ion  of uh ich  53 arose in  Bombay a lone .
Such in s ta n ce s  can bQ m u l t ip l i e d .



Whatever ba tha m e r it  o f tha a u d it  o b je c t io n ,  
change of o p in io n  such as t h is  o b v io u s ly  causes harassment 
and p rov ides  grounds fo r  j u s t i f i a b l e  co m p la in ts .

( p a r t  I )
Tha. r e v ia u  presented hare/shows th a t  d e sp ite  i t s  

poor y ie ld  tho Eb seems to have actad as a r e s t r a in in g  
in f  luanc 3 on l11 tj- i,n u.’ i n e q u a l i t i e s  in  the d i s t r i b u 
t io n  of in h e r i t e d  w ea lth  in  the, co u n try ,  i f  not reduc ing  
them. S e v e r a l  f a c to r s  have however operated to dampen 
the growth of tha base of tho ED and th e reb y  undermine 
i t s  y i e ld  and e f f i c a c y .  Cf these the im portan t ones a r e , '  
avo idance  through c i f t s ,  o p e ra t io n  of the M itakshara  lau 
o f su cce ss io n , t r a n s fe r  of a s se ts  to co rp o ra te  e n t i t i e s  
and t r u s t s ,  l i b e r a l i s a t i o n  of v a lu a t io n  r u le s  fo r  immovable 
p rope rty  and e q u ity  sh a re s ,  base e ro s io n  through j u d i c i a l  
r u l in g s  and l e g i s l a t i o n  weakening soma of the an t i- avo id an ce  
p ro v is io n s  o f tha law* U h i la  i t  may not bo p o ss ib le  to 
overcome a l l  the problems which c o n s t r a in  the growth of 
tho ED base, c o n s id e ra t io n  may bo g ivan  to measures which 
may h e lp  to s tren g th en  the s t r u c t u r e  o f the ED w ith o u t  
d is tu rb in g  the b as ic  framework.

To the  ex tan t ED i s  avoided through g i f t s  which 
are  su b je c ted  to GT, t r a n s f e r  of a ssa ts  w i t h in  o n e 's  l i f e 
tim e-cannot be regarded as a c o s t l e s s  d e v ice  fo r  
" a v o id a n c e 55 of ED, U n l ik e  in  the UK , ED in  In d ia  has 
bean op e ra t in g  a lo n g u ith  the GT s in ce  1 958. Tha r a te s  of 
the GT are a lso  hjnh ' :- ’ ’ ,an those of the ED a t  s e v e r a l  
l e v e l s  and as Table 32 would show,tha a c tu a l  in c id en ce  of 
tha GT has been h igher than t h a t  of the ED a t  a l l  l e v e l s .  
N e v e r th e le s s ,  the preponderance of g i f t s  of r e l a t i v e l y



Com para t ive  In c id e n c e  o f  ED and GT
(p e r  c e n t )

Range o f  v a lu e E s t a t e  d u ty G i f t  tax
(R s la k h ) 1977-78 1978-79 1979-80 1977-78 1 9 78 -79" l979-8d

U pto 0.5 _ - - 5. 59 5. 76 6. 10

0. 5 - 1.0 1.12 1. 08 1. 16 9. 71 9 .86 9. 62

1.0 1.5 2. 94 2.48 3.02 12. 58 12. 61 14. 27

1.5 2.0 4. 78 4. 29 4. 80 1 4. 37 15. 00 14.30

2.0 3. 0 6. 40 7. 66 6. 50 19. 10 16.50 13. 57

3. 0 5.0 8 .9 9 9. 96 9. 53 20, 66 19. 42 19. 54

5. 0 - 10. 0 16. 30 19. 02 15.16 20. 57 21* 89 29. 43

Abov e 10.0 26. 98 33. 30 33.99 37. 15 39. 05 -

Sou rce  
b a s ic

o f o D i r e c t o r a t e  o f  In s p e c t i o n ,  
d a ta "  I n d i a  U e a l th  Tax , G i f t  Tax

A l l
■i Hana

E s t a t e  
D e l h i .

Duty S t 'a t i s t . i  c s , Neu



s m a l l  s iz e s  ( l a s s  than Rs 50,000) and the f a c t  th a t  in  
r e a l i t y  feu  e s ta te s  s u f f e r  tax at the h ig h es t  r a te s  
p re sc r ib ed  in  the la y  suggest th a t  a good p a r t  of the 
la rg e  e s ta te s  probab ly  s u f fe r  ta x a t io n  at r a te s  much 
lower than those uh ich  uould have been a p p l ic a b le  had 
those e s ta te s  remained i n t a c t  a t  the time of the ow ner 's  
death* Avoidance of: the' ED and the d im in u t io n  of la rg e  
e s ta te s  in  t h i s  uay would r o t  be a matter fo r  concern 
had th is  led  to a genuine red i s t r i b u t i o n  o f w ea lth*  In 
a l l  p r o b a b i l i t y  this: is  not the case as t r a n s f e r s  take 
p lace  u s u a l ly  u i t h i n  tha f a m i l y .  T h e re fo re ,  i f  the ED 
i s  to ach ieve  i t s  o b je c t iv e  i t  i s  necessary  to in te g ra te  
the  schemes of tho ED and GT more c lo s e l y  t  han a t  p resent* 
F i r s t ,  the r a te s  of GT in  the i n i t i a l - s l a b s  may be 
stepped up from the p resen t 5 and 10 par cen t to 10 and 
15 per can t and co rre sp o n d in g ly  in  the upper ranges . 
Second ly , g i f t s  made w i th in  seven yea rs  befo re  death may 
be cumulated w ith  the e s ta te  l o f t  by a .deceased fo r  
purposes of the ED, w i th ,  of course , f u l l  s e t - o f f  fo r  the 
giffct tax paido Even a t  p resen t g i f t s  made over a period 
of f i v e  yea rs  are cumulated fo r  the GT* A s im i la r  
recommendation was made by th e  Choksl Committaa a ls o .  
However, in  order to remove h a rd sh ip  the b a s ic  exemption 
a l low ed  in  the GT may be r a i s e d  to a l low  fo r  the  impact 
o f i n f l a t i o n  on a sse t  v a lu e s *

Tha base of the ED a lso  needs to be s treng thened  
in  s e v e r a l  d i r e c t io n s *  L in e s  on which measures could  be 
taken to s tren g th en  the base are  cons idered  a t  some 
more len g th  in  Par t  I I *  One area  uh ich  c a l l s
fo r  immediate a t t e n t io n  is  the problem of v a lu a t io n *  
Pleasures fo r  s i m p l i f i c a t i o n  and l i b e r a l i s a t i o n ,  such as



e x te n s io n  of tho UT r u le s  to housa p roperty  v a lu a t io n  as 
provided under tho r e c a n t  amendments, do not seem to be 
f u l l y  j u s t i f i e d  as they s e r i o u s l y  uaakon the ED base*
S in c e  i t  i s  a v a i l a b le  i r r e s p e c t i v e  of the s iz e  or va lu e  
of the p ro p e r ty ,  such l i b e r a l i s a t i o n ,  u h i lo  eas ing  
ha rdsh ip  in  some c a ses ,  c re a te s  f r e s h  in e q u i t ie s *  I f  
f e l t  necessa ry , the s c a le  o f exemption fo r  one r e s i d e n t i a l  
house may be r a is e d  from Rs 1 lakh to Rs 2 lakh *  S i m i l a r l y ,  
v a lu a t io n  of unquoted shares  shou ld , as f a r  as p o ss ib le  
be made in  such a manner as to r e f l e c t  t h e i r  r e a l  worth*

As fo r  exemptions and r e l i e f s ,  there  can be no 
j u s t i f i c a t i o n  f o r  c u t t in g  down tha r e l i e f s  ad m iss ib le  
on account of stamp duty paid fo r  probates and l e t t e r s  of 
a d m in is t ra t io n *  The s e t - o f f  a llowed fo r  g i f t  tax paid 
in  re s p e c t  o f g i f t s  in c lu ded  in  the PiI of an e s ta te  a lso  
cannot be questioned  in  e q u i t y .  The r a t i o n a l e  fo r  s e t t in g  
o f f  the tax on c a p i t a l  g a in s  d e r ived  from asse ts  so ld  away 
fo r  meeting ED l i a b i l i t y  however needs some re c o n s id e ra t io n *  
At p resen t, the  whole of the c a p i t a l  ga ins  tax can be 
s e t  o f f  a g a in s t  ED, provided the e n t i r e  s a le  proceeds of the 
a s s e t  in  q u es t io n  are ap p lied  towards the payment of the ED. 
T h is  p ro v is io n  is  e v id e n t l y  l i a b l e  to misuse as i t  i s  v d y  
d i f f i c u l t  to ensure th a t  the ED in  a p a r t i c u l a r  case has 
been paid e n t i r e l y  out of the s a le  proceeds of an a s se t  
even though o ther  l iq u id  a s s e ts  were a v a i l a b l e .

Something ought to be done a lso  to co u n te ra c t  
the  impact of the  M itakshara  lau of su c c e s s io n  on the 
ED* W h ile  a co m p le te ly  s a t i s f a c t o r y  s o lu t io n  to t h is  
problem is  not easy  to d e v is e ,o n e  way of re d re s s in g  tho 
in e q u a l i t y  a r i s in g  out o f v a r i a t io n s  in  ED l i a b i l i t y  as 
between persons be long ing to d i f f e r e n t  s ch o o ls  of Hindu



to
law can ba^aggregata,. tha shares of tha l i n e a l  decandents 
o f tha  deceased , as is  being dona now. However, u h i l a  
working out tha tax payab le , tha d u t ia b le  p a r t  of the 
e s ta te  may be put on the top s la b  in  the same manner in  
uh ich  a g r i c u l t u r a l  and n a n - a g r ic u l tu r a l  incomes of 
income tax payers are in te g ra te d  a t  p resen t f o r  d e te rm i
ning the  tax payable on non-agr i c u l t u r a l  incomes*

W h ile  s t ren g th en in g  the base of the ED a f re s h  
look may be taken  a lso  a t  the r a t e  s t r u c t u r e .  M arg ina l 
r a t e s  going upto 85 per cent are s c a r c e ly  wholesome fo r  
the a d m in is t ra t io n  or e q u i t y  of any tax*

Steps should a lso  be taken to s im p l i f y  the 
procedure fo r  o b ta in in g  c le a ra n c e  c e r t i f i c a t e  fo r  non- 
d u t ia b le  e s ta te s  in  o rder th a t  the hardsh ip  to h e irs  of 
s m a l l  e s t a t e s  is  m in im isad. I t  should  be recogn ised  
houevar t h a t  th e re  is  a t r a d e - a f f  betuean s im p l i f i c a t i o n  
and s t r e a m lin in g  of procedures and ru le s  of assessment 
such as v a lu a t io n  to remove ha rdsh ip  on the one hand and 
tho y i e ld  and e f f i c a c y  of the tax on the o th e r .  T h e re fo r  
w h i le  e ve ry  a ttem pt should be made to s im p l i f y  the 
procedures and remove avo id a b lo ' co m p le x it i  as in  the law j 
the s o c ia l  cos ts  in  terms of revenue lo ss  and, what is  
more, tha, a d v e rse 1 a f f e c t s  on the potency of the tax to 
ach ieve  i t s  o b je c t iv e s  should be c a r e f u l l y  weighed*



THE CASE FOR TAXATION OF CAPITAL AND CAPITAL TRANSFERS 

I nt roduct  iori_

Tha rev iew  of the opera t ion  of tho e s t a J. 3 duty (cD) 
in I n d i a  pros enter! in P a r t  I chi cl; 5 t h a t  although i t s  
c o n t r i b u t i o n  to  revenue has not been ve ry  s t e n i r i e a n t  , the 
ED seams to havs had a r e s t r a i n i n g  a f f e c t  on the orouth of 
i n e q u a l i t y  in the  ownership of wealth  in the coun t ry .  The 
re v ie w  a lso  shows th a t  the  GT has served as a u s e fu l  
complement to the ED by reducing the  scene fo r  avo idance  
through l i f e t i m e  t r a n s f e r s .  The compla in ts  of harassment 
•"Iso seem to  be somewhat exaggerated though no doubt 
a d m in is t r a t i v e  de lays  may have caused hardsh ip  in  some 
c e n t r e s .  However , in t h e i r  p resen t form, the two taxes 
s u f f e r  from s e v e r a l  weaknesses and anomalies which have 
ten. 'ed to  undermine t h e i r  e f f i c a c y  as w e l l  as e q u i t y .
Reform i s  needed in s e v e r a l  d i r e c t i o n s  i f  these  taxes  are 
to  se rve  t h e i r  o b j e c t i v e s  e f f i c i e n t l y  and e q u i t a b l y .

Doubts about tho e f f i c a c y  of the  ED a r i s e  from the 
f a c t  tha t  apar t  from i t s  poor y i e l d ,  i t  has not boon ab le  
to touch the  r e a l l y  la rg e  e s t a t e s .  Between 1560-61 and 
1979-80, the t o t a l  number of e s t a t e s  of assessed va lu e  of 
more than Rs 50 lakh does not seem to  have exceeded 50 or 
so ( th e  average number of such e s t a t e s  assessed nor year  
between 1965-55 and 1979-80 is about 2 ) .  The number of 
wea lth  tax  payers u i t h  net wealth of Rs 50 lakh or more uas 
w e l l  over  100 in the  e a r l y  s i x t i e s .  E v i d e n t l y ,  not even 50 
per  cant of  e s t a te s  of Rs 50 lakh or more have oome under 
the  ED even in the course of 20 yea rs .  The a re sent, s tudy  
shews th a t  over the  y e a r s ,  the p ro p o r t io n  of  e s t a t e s  in the



upper b racke ts  coming under the  ED to tha nunbar of wealth  
t a x  payers in th s  corresponding ranges of net wealth has 
s h a rp ly  d a c l in e d .  At ths  same t  i n e , the re  has been a 
tremendous in c re a s e  in the r e a l  burden of tho duty at 
almost a l l  l e v e l s  because of i n f l a t i o n .  R e l i e f s  prov ided 
by f resh  exempt ions (such as fo r  a rss  ident  i a l  house) and 
in c re a s e  in the  th re sh o ld  l i m i t  have not made much 
d i f f e r e n c e .  The ops ra t  ion of a number of o the r  tax^s on 
c a p i t a l  ( i n  a d d i t io n  to a progress  iva  tax cn income) has 
tended to aggrava te  the i n e q u i t y ,  Anart from ths  l o c a l  
o ro p e r t y  t a x e s , t h e re  is an annual tax on_net wealth 
exceeding a s p e c i f i e d  l i m i t .  C a p i t a l  ga ins are l i a b l e  to 
be taxed. T r a n s fe r s  of p ro p e r t y  have to bear tax  a lso  in 
the form of stamp du t ies  and r e g i s t r a t i o n  f o e s . Although 
r e l i e f  is p rov ided  in ED fo r  some of the taxes s a id  on the 
same a sse ts  under o ther  l e g i s l a t i o n s ,  ths  s imultaneous 
ope ra t io n  of so many taxes on c a p i t a l  causes j u s t i f i a b l e  
m isg iv ings  about t h e i r  e q u i t y  and economic e f f e c t s .  Hence 
the  aims of tax ing  c a p i t a l  need to be de f ined  w ith  some 
c l a r i t y  and the r e l a t i v e  mer i ts  of a l t e r n a t i v e  forms of 
c a p i t a l  tax  cons idered  before  proceeding to ex p lo re  the 
ooss i b l e  l i n e s  of reform of the e x is t in g  taxes on c a p i t a l  
t  rans f e r s .

The. Case  ̂ f  or Taxat  ioi\ of  ̂ C a p i t a ^  and. Cap i t a l  T r a n s 'h r s

a. Arguments^ for,, t a x a t io n ,  o.f, c a p i t a l .  C ons id e ra t ions  
which are u s u a l l y  put forward in supoort of c a p i t a l  t a x a t io n  
may be grouped b road ly  under th re e  heads, v i z . ,  e q u i t y ,  
e f f i c i e n c y ,  and e q u a l i t y  (S an d fo rd ,  C . T . , 1971). A 
supplementary  advantage of hav ing  a c a p i t a l  tax  where the 
income is  a lso  taxed is t h a t  in fo rm at ion  on wea lth  i f  
ob ta ined  r e g u l a r l y  g r e a t l y  fao i l i ta te t t^he  a d m in i s t r a t io n



of  the income tax  through c ross-check ing  of incoma from 
p ro p e r t y  as a l s o  from a l l  sou rces .  The ease fo r  a tax on 
waa 1th r a th e r  than or in a d d i t io n  to  ths  tax on income is 
however base i p r i n c i p a l l y  on c o n s id e ra t io n s  o f  h o r i z o n ta l  
e q u i t y ,  e f f i c i e n c y  in resources  use and red u c t io n  in the 
i n e q u a l i t y  of u e a l t h  (Sand fo rd ,  C«T. , W i l l i s ,  3. R.Ti. and 
I r o n s i d e ,  D. 3. , 1375).

The e q u i t y  case fo r  tax ing  u ea l th  in s tead  of or in 
a d d i t io n  to  income r e s t s  e s s e n t i a l l y  on a t u o - fo ld  argument. 
F i r s t , possess ion  of uea l th  co n fe rs  c e r t a i n  b e n e f i t s  such as 
indeoendance, s e c u r i t y  and in f lu e n c e  uhich cannot be r e la te : j  
to  any monetary r e tu r n ,  M oreove r , u n l ik e  th e ea rn ings  
o f  l a b o u r ,  income from c a p i t a l  does not d e c l i n e  u i t h  age.
Nor does the enjoyment of such income in v o lv e  any 
s a c r i f i c e  of le  i s u re  • (Meade Report,, Ch. 15). The " r e se r v e  
p o u e r !! argument fo r  tax ing  u ea l th  uas put fo r  us rd most 
p e r s u a s i v e l y  by Ka ldor  by c i t i n g  the examples of a bennar 
and a m i l l i o n a i r e  possess ing a hoard of gold. Going by the 
income c r i t e r i o n  n e i t h e r  the beggar nor the m i l l i o n a i r e  can 
be taxed though, a p p a r e n t l y ,  t h e i r  t ax a b le  c a p a c i t y  cannot 
be ra ted  as the same.

The o the r  l imb of the e q u i t y  case r e s t s  on the 
problems of measuring income in a uay uh ich could  r c f l e c t  
t r u e  d i f f e r e n c e s  in the economic power of t a x p a y e rs .  I t  is 
a lmost  u n i v e r s a l l y  recogn ised th a t  the concent of income 
env isaged  by e c o n o m is ts , f o l l o u in g  tha fo rm u la t io n s  of Haig 
and Simons, - the  net a c c r e t io n  to economic pousr c a n c e p t ,
- cannot be implemented in p r a c t i c e  and the income tax  hc.s t c  
be l e v i e d  only  on ” r e a l i z e d :j income. Th is  unavo idab ly  
c re a t e s  a l a cuna  uhich cannot be plugged adequ a te ly  by tax ing  
c a p i t a l  ga ins  as and uhen they are r e a l i z e d .  For t a x a t io n  of



c a p i t a l  qa ins  uhsn r e a l i z e d  q ives  r i s e  to  problems uhich 
de f  y a sa t  i s  f a c to r y  s o lu t i o n .  S i f t  inq r e a l  f rom i  11 uaory . 
gain proves v i r t u a l l y  imooss ib le  in ths  r e a l  u c r l d , a spec i-  
a l l y  under co n d i t io n s  of u n c e r t a in t y  and i n f l a t i o n .  Imper 
f e c t io n s  of tho r e a l  world markets a lso  d is  t o r t  the r e l a t i o n  
between income and the va lue  of asse ts .-  l ienee, i f  is  argued 
th a t  the income tax should ba supplemented by a tax on c a p i t a l .  
Some ( F l a m ' in n  j » 3, , and L i 111 e , I . n . D .  1 974) go fu r t h e r  and 
argue fo r  t o t a l  replacement of tha tax  on income and r e a l i z e d  
c a p i t a l  pa ins by a tax on wealth'.

The e f f i c i e n c y  ca re  for  wealth tax  ne in ts  to  the 
d i s i n c e n t i v e  e f f e c t s  of n ro q ro s s iv e  t a x a t io n  of income on the 
d e s i r e  to work, save and take  r i s k s .  I f  l e v i e d  w i thou t  d i s t i n 
c t i o n s ,  a tax  on c a p i t a l , ,  i t  is thought ,  should c o r r e c t  the 
d i s t o r t i o n s  c rea ted  by the  income tax u i th  i t s  unavo idab le  
so f t  t rea tm ent  o f - c e r t a in  c a te g o r ie s  of income 1 ike c a p i t a l  
pains and induce the optimum use of c a p i t a l  by wealth owners.
In  sc f a r  as i t  excludes human c a p i t a l  - (which cannot c o n ce iv a b ly  
be va lued  w ith  any degree of r : l i a b i l i t y  un less  the re  is an 
e f f i c i e n t  s l a v e  market ) ,  a net wealth tax encouraqes investment 
in educa t ion  and t r a i n i n g  r a th e r  than in p h y s i c a l  c a p i t a l .
Even when the wealth is  in ves ted  in p h y s i e a l  c a p i t a l , • a net 
uea l th  tax  tends to be n e u t r a l  between r i s k y  and non -r isky  
investment than under the income tax and outs le ss  premium on 
l i q u i d  assets '  with consequent e f f e c t s  on i n t e r e s t  r a te s  
(Prest.,. A. R, , and B a r r ,  -'i.A., 1979).

Then' th e re  is  tho o b je c t i v e  of red u c in g  i n e q u a l i t y  
in the ownership of w ea l th .  In  f a c t  the p r i n c i p a l  o b j e c t i v e  
un de r ly ing  a tax on wealth  u s u a l l y  is to promote e q u a l i t y  and 
prevent  the  growth of c o n ce n t ra t io n  in the d i s t r i b u t i o n  of



u e a l t h .  A p ro g re s s i v e  annua l  u ea l th  tax  and a n ro^rnss iue  
t r a n s f s r  tax  on u e a l t h ,  ths  former inora than the  l a t t e r ,  is 
b e l i e v e d  to "act as a strong i n c e n t i v e  fo r  w ider  d i s p e r s a l  or 
w ea l th ,  An annual u ea l th  tax  encourages th s  dispe.rs ion of 
not only  i n h e r i t e d  uea l th  but a l s o  uea l th  accumulate.-.; out 
of one 's  own s a v in g s .

The case for net uea l th  taxes  has been argued 
cogen t ly  from s e v e r a l  angles by Thurow (Thurow, L. C. , 1972). 
I t  is  contended by h im th a t  from the s o c i a l  wa1 fa r e  approach , 
g iven  the s o c i a l  concerns about both the l e v e l  and d i s t r i 
bu t ion  of the  two main sources of persona l  b e n e f i t ,  namely, 
consuming gooJs and s e r v i c e s  and e x e rc is e  of power to 
c o n t r o l  economic r e so u rce s ,  taxes  ( p o s i t i v e  and n eg a t iv e ;  
ought to be l e v i e d  on both consumption and u e a l t h .  Appro
aching from the i n d i v id u a l  u t i l i t y  fu n c t io n  ang le ,  Thurow 
has argued th a t  i n d i v id u a l  u t i l i t y  i s  maximised when the 
margina l  b e n e f i t s  from consumption, p h y s i c a l  c a p i t a l  and 
'human c a p i t a l  are equa l ,  and t h e r e f o r e ,  an i n d i v i d u a l  should 
be taxed at  some common ra te  on each. T h e re fo re  the proper 
tax  base accord ing  to  t h i s  l i n e  of argument is  consumption 
p lus  u e a l th .  F i n a l l y ,  e f f i c i e n c y  c o n s id e ra t io n s  a lso  o a l l  
fo r  a tax s t r u c t u r e  cover ing  a l l  mpjor forms of eeonomio 
a c t i v i t y .  Hence, in theo ry  i t  is  necessary  to  tax consum
p t i o n ,  e a rn in g s ,  p h y s i c a l  u e a l th  and l e i s u r e .  I t  is thus 
concluded th a t  a comprehensive s e t  of taxes r a th e r  than 
r e l i a n c e  on any one tax is d e s i r a b l e .

b. The_ cou nt^rjpar^urnentj^; The arguments fo r  r ep la c in g  
th e  income tax  by a tax on W e a l t h , though appea l ing  in 
p r i n c i p l e ,  have not gained u n q u a l i f i e d  acceptance  e i t h e r  
among p o l i c y  makers or by p u b l io  f in an ce  ex p e r ts .



The e q u i t y  argument is countered by n n in t  ins out t h a t  
not a l l  i n g r e d ie n t s  of re se rve  nouer can be r e l a t e d  to any 
monetary v a lu a t i o n  of u ea l th  ( K a y , 3. A. and Kino , H .A . ,1 G G 0 ) . 
I f  income in monetary form is inadequate fo r  measuring such 
i n g r e d i e n t s ,  i t  i s  u n l i k a l y  t h a t  tha market v a lu e  of wealth  
would cap ture  them, , I t  is  a l so  argued th a t  a s t r i c t  a p p l i 
c a t io n  of the comprehensive income concept even when r e l y i n g  
on the p r i n c i p l e  of r e a l i z a t i o n  should embrace the r e c e ip t  
of  a l l  g i f t s  and in h e r i t a n c e s  in the base. As for' accumu
l a t i o n s  out of one 's  ea rn ings ,  tax ing  wealth accumulated out 
of  one 's  sav ings  from income uhich has a l r e a d y  su f fe re d  
t a x a t i o n  is  net f a i r  s in ce  the income tax systems in any 
event  e n t a i l  a h e a v ie r  tax burden in- present  v a lu e  terms on 
a taxpayer  who saves than on one who never saves ,  Even 
under an ex pend i tu re  tax reg ime, whore sav ings are not taxed ,  
the  equ i ty  of  imposing a s p e c i a l  tax on own-accumulations in 
o rder  " to  cope u i t h  r e se rve  power" is qu es t ionab le  (p re s t  and 
B a r r ,  1979),

The e f f i c i e n c y  cas's fo r  an annual u e a l th  tax a l so  
should  not ba o v e r s ta t e d .  A h ig h l y  p ro g re s s iv a  wealth  tax 
cannot but a f f e c t  the i n c e n t i v e  to save e s p e c i a l l y  under 
a system of income t a x a t io n .  Hence, under such a tax 
r eg in e  exemptions have to  be p rov ided  for sav ings  in 
s p e c i f i e d  forms i f  the tax system is  not to act as a drag 
on the growth of sav ings .  The po in t  is p a r t i c u l a r l y  
r e l e v a n t  fo r  deve lop ing c o u n t r i e s  t r y in g  to  step "up t h e i r  
r a t e  of sav ing  and i n v e s t m e n t . . The exemptions prov ided 
from the wea lth  tax  in In d ia  r e f l e c t  the a n x ie ty  to 
n e u t r a l i s e  the d i s i n c e n t i v e  e f f e c t s  of t a x a t io n  on sa v in g s .  
However, exemptions uhich unavo idab ly  tend to  be s e l e c t i v e ,  
c r e a t e  d i s t o r t i o n s  unless t h e i r  scops is wide and not 
r e s t r i c t e d  to c e r t a i n  s p e c i f i c  1 a s se t s .  The po in t  about



n e u t r a l i t y  between r i s k y  and no n-r isky  investment is  a lso  
countered u i t h  the  argument t h a t  the s u b s t i t u t i o n  of a 
c a p i t a l  tax fo r  an income tax  may not a lways p ro lu ce  
s e n s ib l e  r e s u l t s  s in ce  u i th  a wea lth  tax th e re  w i l l  be a
tendency to go in fo r  co rp o ra te  chares u i th  a low price/'
ea rn inqs  r a t i o  r a th e r  th an those u i th  a high pr i c  V
ea rn inqs  r a t i o  ( i . e . ,  those u i th  lou cu r ren t  dev id and
but expected high re tu rns  in the future,}. U i th  t h i s  kind 
of asset  p r e f e r e n c e 5 companies ven tu r ing  in to  areas l i k e  
computers uould have found i t  d i f f i c u l t  to  a t t r a c t  
in v e s to r s  in tho e a r l y  s i x t i e s  (p re s t  and C a r r , 1S 7") »
In any case ,  to  the ex tant  the o b j e c t i v e  of earning 
' a d d i t io n a l  income is- to ob ta in  l a r g e r  consunpt i on, a tax on 
u e a l th  d i s t o r t s  the cho ice  be tu sen present  consunct ion  and 
sav ing  even though i t  might c o r r e c t  the d i s i n c e n t i v e  e f f e c t  
of  income tax  on work e f f o r t .

The argument about inducement fo r  optimum use of 
c a p i t a l  presupposes the ex is ten ce  of an e f f i c i e n t  can i t  c l  
market. Feu among the deve lop ing  co u n t r ie s  have t r u l y  
f r e e  ami u e l l  fu n c t io n in g  c a p i t a l  markets.  An annual 
wea l th  tax may thus  act as a d isadvantage to o rd in a ry  
in v e s to r s  in the c o u n t r ie s  l a c k in g  w a l l  developed c a p i t a l  
markets r e l a t i v e  to more r e s o u r c e fu l  c a p i t a l  ouners uhc 
can obta in  expert  adv ice  and a lso  manipu late  the market 
a t  t imes.

Then th e r e  are the problems of v a l u a t i o n ,  Even 
those  uh o agree  th a t  i t  is  in o r i n c i o l e  a t t r a c t i v e ,  sh ■/ 
auay  from the idea  of a u e a l th  tax  because of  insupe rab le  
v a lu a t i o n  problems (Kay and K ing ,  193D). I t  is  found th a t



in c o u n t r ie s  where ths u ea l th  tax  is in vogue, va lu a t io n -  
is  g e n e r a l l y  " i n d u l g e n t ” e s p e c i a l l y  fo r  ounor-occup ied . 
houses and oension r ig h ts  are not taxed in any event 
a lthough they make a s in g i  f i  cant d i f f e r e n c e  to  the p a t te rn  
o f u ea l th  d is t  r ib u t  ion in sonjc of these c o u n t r i e s ;  e . r.. ,
U .K .  (Kay and K ing ,  1980, T a i t  A .A . ,  1 DC 2).

A f te r  a c a r e f u l  examinat ion of the pros and cons, 
the  Taxat ion  Revieu Committee of A u s t r a l i a  (1 975) ? knoun 
as the Asp roy Committee, r e j e c t e d  tho a rgun ,?nts a ,'vnnced
in support of the u ea l th  tax.  The Gonsmit teo was p a r t i c u l a r l y
s c e p t i c a l  about the  e f f i c i e n c y  arguments as i t  f e l t  
t h a t  the u ea l th  tax  uould tend to  de te r  investment 
in new or r i s k y  e n t e r p r i s e s .  The Gommittoe a l s o  apprehen
ded th a t  a u e a l th  tax  uould a d v e r s e l y  a f  ~ ec t  the d e s i r e  to 
uork and save ,

c ,  Casja./or T ax in g  J r a n s f e r s . .  The preced ing d is cu ss ion  
shous th a t  th e re  are weighty  arguements a g a in s t  t a x a t io n  of 
u e a l th  and ths case fo r  an annual uea l th  tax in replacement 
of the incone tax  or even os a supplement to the income
tax  is  not as obvious as is  sometimes presumed, I f ,
n e v e r t h e l e s s ,  wea i th  t a x a t io n  happens to be p re v a le n t  in 
s e v e r a l  c o u n t r i e s ,  in a d d i t io n  to  the income t a x ,  i t  is 
mainly  because the income tax as i t  is p r a c t i s e d  s u f f e r s  
from some l i m i t a t i o n s  and d e f i c i e n c i e s  uhich cannot be 
e a s i l y  remedied, e . g . ,  ex c lu s ion  of c e r t a i n  c a te g o r ie s  
of  r e c e ip t  l i k e  w i n d f a l l  g a in ,  g i f t s  and bequest from the 
tax  base, Whi le  in p r i n c i p l e ,  i t  should be p o s s ib l e  to 
in c lu d e  g i f t s  and bequests in the base of the income t a x ,
W ith  a p ro g re s s i v e  r a te  s t r u c t u r e  eq u i t y  would demand 
p r o v i s io n s  fo r  a ve rag ing .  Such p ro v is io n s  are never easy



to  ope ra te ,  U h i l e  recornnien d ing the reform of ths  
income tax towards an expend itu re  bassd tax ths Heade 
Committee drew a t  t e n t  ion to  the .Tier i t  of  in c lu d in g  g i f t s  
in the tax  bans as tho donor 's  oxpsnd ituro  (and a l t e r 
n a t i v e l y ,  in the incomo of the donae) as t h a t  uould 
enab le  f he apoaratus  of a sepa ra ta  t r a n s f e r  tax  to bo 
d ispensed u i t h .  Tha Committee houever shied auay from 
recommending tha  in c lu s io n  of g i f t s  in the expand itu re  
tax  base as t h a t  uould c a l l  fo r  averag ing and Uoij.11 a lso  
s tand  in tho ua y of tha a o p l i c a t  ion of the l i f e t i m e  
agg rega t ion  of t r a n s f e r s  uhich they  tought i s  a b e t te r  
uny of t a c k l i n e  the growth of i n e q u a l i t y .

Kay and King uho uere members of the Meads 
Committee l a t e r  put fo rua rd  a p laa  fo r  i n t e g r a t i n g  g i f t s  
and bequests under a l i f e t i m e  expend itu re  tax (LET) system, 
uhich accord ing to  them uould avo id  many of the s h o r t 
comings of the  income tax and, at the same t im e ,  make fo r  
a d m in i s t r a t i v e  s i m p l i c i t y .  According to  them averaging 
under the LET uould not be a s e r io u s  problem as taxpayers  
uould be expected to spread t h e i r  g i f t s  s u i t a b l y  over time 
accord ing  to th s i r  f e l t  need to  even out the tax  ' l i a b i l i t y .  
R a th e r ,  in t h e i r  v iew ,  the i n c lu s io n  of g i f t s  and 
bequests in the d o n o r ' s  expend i tu re  uould expand t h e  b a s e  

of the  LET and a lso  help to br ing  ouner-occup ied houses 
Under t a x a t io n  e f f e c t i v e l y  (Kay and K ing ,  1380).

Many uould be i n c l i n e d  to  agree w ith  P r e s t  and Barr 
t h a t  tha poss i b i 1 i t y  of the expend itu re  tax being in troduced 
seems remote. That a p a r t ,  i t  is  not, easy to p lan the 
t im ing  of t r a n s f e r s .  I t  is  not p o s s ib le  to d e v is e  a 
r e l i a b l e  system of f o r e c a s t in g  the dates of deaths of 
i n d i v i d u a l s ;  nor are most oeople  l i k e l y  to  f e e l  th a t  they



can s a f a l y  pa r t  w i th  a l l  t h n i r  asse ts  during t h e i r  
l i f e t i m e  ( P r e s t  and B a r r ,  19 79)., Hence tha need fo r  
a verag ing  cannot n o s s ib l y  ba a l t o g e th e r  e l im in a te d  i f  
g i f t s  and bequests are inc luded  i n ' t h e  expend i tu re  tax 
o r ,  fo r  th a t  m a t te r ,  the income tax base. Such i n t e g r a t i o n  
a l s o  lacks  the f l e x i b i l i t y  of  sepa ra te  t a x a t io n  of g i f t s  and 
bequests  in the  matter of d e f in in g  the tax u n i t  (such as 
the  fa m i l y )  or tax ing  g i f t s  d i f f e r e n t l y  from beques ts ,
In  any case ,  i n t e g r a t i o n  under the income tax system uould 
m i l i t a t e  a g a in s t  ths g e n e r a l l y  accented not ion  of income 
and uould be d i f f i c u l t  to push through the l e g i s l a t u r e s  
however p e r s u a s i v e  the t e c h n i c a l  arguments may he. In t e g r a 
t i o n  of g i f t s  and bequests under expenditure  t a x a t io n  a lso  
p resen ts  problems i f  ths  Idea is  to aooly  the  ET only  to 
a sm a l l  f r a c t i o n  of the popu la t ion  ( P r e s t  and Darr. 1979).

The preced ing d is cu ss io n  suggests t h a t  the income 
(o r  ex pend i tu re )  tax base cannot c o n v e n ie n t l y  comprise 
the  r e c e ip t  (o r  g i v in g )  of g i f t s  and bequests ,  and c a p i t a l  
ga ins  too cannot be taxed in the same manner as other  
incomes. Some arrangement fo r  tax ing  c a p i t a l  whether 
through an annual uea l th  tax or through some taxes cn 
t r a n s f e r s ,  t h e r e f o r e ,  seems r e q u i r e d .  Under an income tax  
reg ime, the  aim of such a tax should  p r i m a r i l y  be to tax  
g i f t s  and bequests r a th e r  than accumulat ions out o f  saved 
income, f o r ,  as mentioned e a r l i e r ,  tax ing  one ’ s own 
accum u la t ions  is  h a rd ly  e q u i t a b l e .  S ince  i t  is  not 
p o s s ib l e  to  d i s c r im in a t e  between in h e r i t e d  wea l th  and 
accumulat ions  under a wealth tax  the balance o f  con s id e r 
a t io n s  suggest th a t  the tax  on c a p i t a l  shou lc  be designed 
to  tax  t r a n s f e r s  of wealth  rather* then ownership as such.



O  S-o q-

The ease fo r  tax ing  t r a n s f e r s  r a th e r  than ownership
o f  wea lth  i s  s t r o n g ly  supported a lso  by the -find ings of 
resea rch  s tu d ie s  showing th a t  in h e r i t a n c e  is  a notent 
cause of i n e q u a l i t y  in the d i s t r i b u t i o n  or u e a l th  and th a t  
th e re  is a h i g h l y  s i g n i f i c a n t  c o r r e l a t i o n  between dying r i c h  
and having had a r i c h  f a th e r  (Harbury  and FI a c Mohan 1D73: 
Harbury and H i t ch e n s ,  1575). There is reason to th in k  tha t  
even these  s tu d ie s  unders ta te  the ro le  of i n h e r i t a n c e  in 
pe rp e tu a t in g  i n e q u a l i t i e s  as they  take no account, of the 
g i f t s  r e ce iv ed  by the sons from r i c h  f a th e rs  (and t r u s t s  
sa t  up by the l a t t e r )  in t h e i r  l i f e t i m e  not to  mention 
the  advantage of b e t te r  upbr ing ing  which w ea l th y  f a m i l i e s  
can a f fo rd  (S a n d fo rd ,  at  a l  1973),

A tax  on t r a n s f e r s ,  p a r t i c u l a r l y  bequests ,  may a lso  
have less  adverse  e f f e c t s  on growth than the wea lth  tax* 
U h i l e  the re  is  no c o n c lu s iv e  ev idence  t c  i n d i c a t e  whether 
death du t ie s  have any e f f e c t  on p r i v a t e  s a v in g s ,  persons 
who have accumulated la rge  fo r tunes  are not a lways keen to 
le a ve  a l a rg e  e s t a t e  to t h e i r  c h i ld r e n  (Sandford  o.t a l , 
1973).  Assuming, however, t h a t  the des i re  to bequeath is  a 
determinant  of sav ing  the adverse  o f f s e t  o f  a t r a n s f e r  tax 
is  compensated p a r t l y  by the s t im u lus  fo r  uork which a 
reduc t io n  in i n h e r i t e d  wea lth  c re a te s  .among the  c h i ld r e n  
of w ea l th y  p a re n ts .

The d i s c u s s io n  so f a r  e s t a b l i s h e s  tho case for  
t a x in g  t r a n s f e r s  and moving away from t a x a t io n  o f  uea l th  
on a r e g u la r  b a s i s .  However, the  annual wea lth  tax has 
c e r t a i n  m er i ts  uhich cannot be e n t i r e l y  ignored .  Uhen 
accum u lat ions  take  p lace  out of incomes not s u b je c t  to tax 
or by tak ing  advantage of exemptions granted  from income



t a x ,  a uaa l th  tax  serves to  c a r r a c t  tha r e s u l t i n g  adverse 
e f f e c t s  on e q u i t y  and tha se tback  caused t h . r a b y  to the 
e f f o r t  to  check i n e q u a l i t i e s ,  A tax on net u e a l th  a lso  he lps  
to  n e u t r a l i s e  the  advantage ga ined by u n re a l i z e d  a c c r e t io n  
to  c a p i t a l  va lues  to  uea l th  owners. As the tax  on c a p i t a l  
ga ins is  l e v i e d  on r e a l i z a t i o n  o n l y ,  ecstponement of ro a 1iz at ion 
he lps  to postpone the tax l i a b i l i t y .  A tax on u ea l th  in such 
a system p rov ides  an instrument of tax ing  cat: i t  a l  "'a ins as they  
a cc rue .  F i n a l l y ,  an anniial wea lth  tax a f f o r  ,'s seme scooo fo r  
f l e x i b i l i t y  in the p o l i c y  on c a p i t a l  t ax a t io n  (g ove Tenants of 
v a r y in g  c o n v i c t i o n s  may have d i f f e r e n t  an roach os to the 
q u e s t io n ) .  By r e q u i r in g  taxpayers  to submit r e g u la r  account 
of w ea l th ,  the  wea lth  tax  p rov id es  a h e lp fu l  instrument of 
c o n t r o l  in the matter  of enforecement of tax  'g l i k a  c a p i t a l  
(trains t a x ,  expend i tu re  tax or even the t r a n s f e r  taxes 
(fleade R ep o r t , p .p .  352-53). Adjustment fo r  i n f l a t i o n  is  
a l s o  s im p le r  under tho wea lth  tax  than under t r a n s f e r  taxes ,  
Moreover,  an annual u ea l th  tax  may be u se fu l  a l so  to compensate 
f o r  the leakages in the t r a n s f e r  taxes l i k e  the e s t a te  duty 
o c cu r r in g  through avoidance and evas ion ,  There i s  thus nothing 
wrong in having an annual u ea l th  tax  in a d d i t io n  to tha 
t r a n s f e r  taxes but i t  needs to  be r e i t e r a t e d  th a t  the ra te s  
o f  ths  wea lth  tax  should be kept lew e s p e c i a l l y  when the tax  
opera tes  along w i th  the income tax  and taxes on t r a n s f e r  of 
c a p i t a l .  Even under an expenditure  tax regime where the 
wea lth  tax  has a more important r o le  as an ant i--con cent ra t  ion 
measure tho r a t e s  of wealth  tax  should not bo p i tch ed  high 
as th a t  goes a g a in s t  tha ph i lo sophy  of tax ing  on ly  what is 
taken out of the  '’p o o l1'. The th resho ld  l e v e l  at uhich an 
annual  wea lth  tax  ought to be f i x e d ,  however, depends on tha 
weights  a t ta ched  by the community tc  i t s  s o c i a l  and economic 
o b j e c t i v e s  uh ich  is  e s s e n t i a l l y  a matter  fo r  p o l i t i c a l  
j  udgemant.



d , TaxatjLon_ o f __ cap i t a l ,  o a i n s j  A r e l a t e d  ques t ion
a r i s i n g  in tho con tcx t  of c a p i t a l  t a x a t io n  is  whether 
t  h 3 r e is any r a t i o n a l e  fo r  t ax in g  c a p i t a l  ga ins wh on 
wea lth  is  taxed an n u a l ly  on i t s  market va lu a  s in e s  such 
a tax  on wea lth  a l so  f a l l s  on the u n re a l i s e d  ace re t  ions 
to  wealth o c cu r r in g  through a p p re c i a t io n  in v a lu e ,  -It nay 
t h e r e fo r e  be asked whether t a x a t io n  of wea lth  as w a l l  as 
r e a l i s e d  c a p i t a l  gains does not in v o lv e  double t a x a t io n .

Accord ing to one v ie w ,  c a p i t a l  ga ins  when r e a l i s e d  
but not bo fo r a ,  are a form i f  income. They can be used 
e i t h e r  fo r  consumet icn or fo r  re inves tm en t ,  Hen-ce there  
is  no more reason in p r i n c i p l e  to  exempt c a p i t a l  gains 
from tax than th e re  is to ab o l i sh  the income tax (Sandford 
C.T. , U i l l i s ,  d . R . f i . ,  and- I r o n s id e ,  0. 3. , 1974). Another 
v iew i s  t h a t ,  i d e a l l y ,  c a p i t a l  ga ins  should be taxed 
a n n u a l ly  on a c c r e t io n  bas is  and t a x a t io n  on r e a l i s e d  gains 
con fe rs  an advantage to  the wea lth  owners because of the 
postponement. The annual tax serves  to r e c t i f y  t h is  
d e f i c i e n c y  to  some ex ten t ,  depending upon the  r e l a t i v e  
r a t e s  of tax .

There is  thus no s t rong  reason fo r  exempting can i t  
ga ins  com p le te ly  from ta x a t io n  even where th e re  is  an 
annea l  wea lth  t a x .  Howavar, i t  cannot be denied that  
t h e  wealth  tax  se rves  to  some ex ten t  as a p a r t i a l  s u b s t i 
t u t e  for  the c a p i t a l  g a in s  tax  and, t h e r e f c r e ,  the ra te  
of  c a p i t a l  g a i n s , t a x ,  which might be cons idered  
a p p ro p r ia t e  w i tho u t  an annual u ea l th  tax should  be



duced u i th  the in t ro d u c t io n  of tha 1a t t o r , Uhat would
tho proper r a t e  fo r  tax ing  can i t a l  ga ins is  again a 

t t s r  for p o l i t i c a l  judgment (Sandford  of a l . 19 7 4 ) .

In any c a s s ,  i f  tho tax  on c a p i t a l  ga ins  is  
cons idered d e s i r a b l e  i t  should be co-or d in a t  a d w ith  tha 
t r a n s f e r  taxes in such a manner th a t  the h 3 i r e  of decedents 
or r s c  ip ionts  of f i a t s  are not encumbered w ith  an e x c e s s i v e l y  
heavy  burden o f taxes and the behav iour  of save rs  and 
in v e s to r s  ia not a f f e c t e d  a d v e r s e l y .  The need fo r  some 
c o o rd in a t io n  a r i s e s  from the f a c t  th a t  there  are a l t e r n a t i v e  
ways of tax ing  can ital gains accrued  on ass,res f lo u r in g  in 
a t r a n s f e r  or bequest w i th  v a ry in g  impact on e q u i t y  and 
behav iou r  of s a v e rs  and i n v e s to r s .

The p o s s ib l e  ways of t r e a t i n g  the accrued but 
u n r e a l i s e d  ga ins  on assets  pass ing  on death a r e ;  ( i )  to 
presume r e a l i s a t i o n  of ga ins at death and tax  thorn accor 
d i n g l y ,  ( i i )  to  recogn ise  tho ga ins  but to d e fe r  t a x a t io n  
u n t i l  they  ace r e a l i s e d  by the lega tees  and ( i i i )  to exempt 
them a l to g e th e r  by pe rm it t in g  the va lue  taken fo r  es ta te  
d u t ie s  to  be t r a a t s d  as tho cost  bas is  for computing the 
ga in  from any t r a n s f e r  made by the leg a te e s ,  Thc f i r s t  
method is  fo l lowed  in some c o u n t r ie s  (o , g» , Sna in )  . In UK 
too c a p i t a l  ga ins tax  uas charged on tho bas is  of c o n s t r u c t i v e  
r e a l i s a t i o n  at death for  some timo but i t  wa-s g iven  up in 
1971. The commonly fo l lowed method is the sccond one, v i z . ,  
g ran t in g  postponement t i l l  r e a l i s a t i o n  but comnuting tha ga in  
on tha  cost  bas is  of ths  o r i g i n a l  a cq u i ro r  o f  the  a s se t ,  
i . e . ,  by p e rm i t t in g  tho cost-bas i s  to  be c a r r i e d  over .
The t h i r d  method was fo l lowed  in the US, but tha p r a c t i c e  
has undergone some changes r e c e n t l y  (OECD, 1979 , Uyrne,
'ui.d.j 1980).



•The system of p e rm i t t in g  step-up of b a s i s ,  ... , 
exempt ing the u n r e a l i s e d  ga ins  on asse ts  pass ing  on death 
i n v i t e d  s t rona  c r i t i c i s m  on tha  ground th a t  i t  r e s u l t e d  in 
inducing oeop .le t e  r e t a in  t h e i r  ho ld ings  t i l l  death .  On 
grounds of both e q u i t y  as u a l l  as wholesome economic 
a f f a c t s ,  presumpt ive  r e a l i s a t i o n  at death has been 
advocated by many as the most d e s i r a b l e  s o lu t i o n  ( D a v id , 
f l a r t i n ,  1968). E l im in a t i o n  of t a x a t io n  on presumptive  
r e a l i s a t i o n  in  UK has revoked c r i t i c i s m  and has beer, 
desc r ibed  as a r e t ro g rad e  s tep  (p r e s t  and Darr ,  19 73}. 
However, t a x a t  ion of c a p i t a l  ga ins  at death (and 
s i m i l a r l y  cn g i f t s )  on a presum ptive  bas is  encounters 
d i f f i c u l t  ies  as tho UK expe r ience  shows. The f i n a n c i a l  
s t r a i n  on tho l e g a te e s  l i k e l y  to a r i s e  from such t a x a t io n  
along w ith the  e s t a t e  and g i f t  tax cannot be over looked .
The system of postponing t a x a t i o n  t i l l  r e a l i s a t i o n ,  th a t  i s , 
a l lo w in g  tha  c a r r y - o v e r  of the p rev ious  b a s i s ,  seems to be 
the  best a l t e r n a t i v e  among the t h r e e .

The c u r r e n t  p r a c t i c e  in In d ia  is  to  compute the 
c a p i t a l  ga ins from i n h e r i t e d  a s se ts  on the b as is  of the 
cos t  to the p re v io u s  owner and c a l l s  fo r  no change. To 
p ro v id e  r e l i e f  where an i n h e r i t e d  asse t  on which e s ta te  
du ty  is  payab le  i s  so ld  away w i t h in  two years  fo l lo w in g  
death and c a p i t a l  gain i s  charged on the r a i n s  a r i s in g  from 
the t r a n s f e r ,  some red u c t io n  i s  a l lowed in e s t a t e  duty 
( S e c t i o n  SOB of the  LD A c t ) .  Th is  p r o v i s io n  se rves  to 
m i t ig a te  hardsh ip  but opens up some scope f o r  avoidance and 
needs to  be t ig h te n e d  up a l i t t l e ,  as in d i c a t e d  in a 
subsequent paragraph.



The t o t a l  bur don of t a x a t i o n  rasu.lt  inn free; tho 
ope ra t ion  of the v a r io u s  c a p i t a l  taxus is  i l l u s t r a t e d  
bo low with a h y p o t h e t i c a l  ex': no lo .  Assuming a can i t  a l  
a p p r e c i a t i o n  r a t a  of 1u par cant  per annum, the va lue  of 
a house p ro p e r t y  acqu ired  say in 157a fo r  Rs 10 lalch uould 
go up to  Rs 26 lakh approx im ate ly  in 1983. In  the even 
of death of the  owner of such a p rope r ty  in 1583 tho 
c a p i t a l  ta  xos payab le  over the per iod  in c lu d in g  e s ta te  
duty  and c a p i t a l  ga ins tax  ( i f  tho p rope r ty  is s o Id w i th in  
tuo years a f t e r  tho death of the owner f o r ,  s a y ,  Rs 20 lalch) 
would work out as f o l l o w s ;

Not wea lth  tax Rs 1 1 ,750 per am
(Thoro would be no
in c rease  in wea lth
tax  duo to  a p p re c i a t io n
in v a lu e  bacause o f  the
p r o v i s io n  fo r  f r e e z in g )

C a p i t a l  gains tax on Rs G ,30* 790
Rs 18 lakh ( a f t e r
a l lo w in g  r e l i e f
a d m is s ib le  undar
s e c t io n  80T of
Income-tax Act)

3. E s t a t e  Duty:

Gross duty Rs 1 0 , S 4, 9 C 0
Lass r e l i e f  under
s e c t io n  50B of
EQ Act (C a p i t a l
tax  X Gross,

Sa lo  proceedings 

Nat ED Payab le  ?,Q.
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I t  may be seen th a t  roughly  Rs 16 lakh uould be payable
in duty i f  the p rop e r ty  is  va lued  fo r  purposes of EO at
Rs 25,94,000 uh ich  works out to a l i t t l e  over 57 per cant .
Houover , u i t h  the  ex tens ion  of the  v a lu a t i o n  r u l e  133 of the
u ea l th  tax r u l e s  to  one p ro p e r t y  fo r  tho ED the  amount payabl
in ED should not exceed Rs 1,30 ,000 ( a f t e r  a l lo w in g  r e l i e f
under s a c t io n  503) uhich c o n s t i t u t e s  on ly  about 5 per cent
of  the cu r ren t  v a lu e  of the p ro p e r t y .  Together  w ith  c a p i t a l
□a ins t a x ,  ths  in c iden ce  comes to  about 34 oer cent of ths

1 /
r e a l i s e d  va lue  of the n e c p e r t y . ^

U h i le  the  outcoma of the taxes and the  v a lu a t io n  
r u l e  may not be regarded as u n f a i r  or too hafcsh, the 
i l l u s t r a t i o n  s e r v e s  to r e v e a l  the  impact of  i n f l a t i o n  on 
e s t a t e  duty.  In  the  absence o f  any moderation in v a lu a t io n  
uhat adds to  the  t o t a l  burden of  the taxes  is  i n f l a t i o n  
r a t h e r  than the  m u l t i p l i c i t y  o f  taxes ,  HoWovor, in order  
to  avo id  caus ing  any d i s t o r t i o n  in the investment p a t te rn  
i t  uould be d e s i r a b l e  to m i t ig a to  the e f f e c t s  o f  i n f l a t i o n  
through moderation in r a te s  r a th e r  th an f re e  ing the va lue  
o f  any p a r t i c u l a r  a s se t .  There may be some j u s t i f i c a t i o n  
f o r  g rant ing  a concess ion  fo r  the house of the f a m i ly  
in e s t a t e  duty .  But the issue  needs to be examined in the 
u id e r  contex t  o f  the  t rea tm ent  o f  t r a n s f e r s  w i t h in  the 
fam i ly . .  Th is  is  gone in to  in the next chap te r .

1j  No account i s  taken of the l o c a l  p rop e r ty  taxes  as these  
are e s s e n t i a l l y  in the nature  of a cost  of mun ic ipa l  
s e r v i c e s .  1 axes payable  in stamp duty fo r  ob ta in ing  l o t t o  
of r e p r e s e n t a t io n  or probate  are a lso  l o f t  out as r e l i e f  
fo r  these  taxes  is a l lowed  in f u l l  aga in s t  ED.



To sum up j c o n s id e ra t io n s  of e q u i t y  and reduc t ion  
of  i n e q u a l i t i e s  c a l l  fo r  t a x a t io n  of c a p i t a l .  .However, 
taxes  on t r a n s f e r  of c a p i t a l  are noro s u i t e d  fo r  a ch ie v ing  
these  o b j e c t i v e s .  An annual wea lth  tax is  u s e f u l  as an 
instrument o f c o n t ro l  and as a dev ice  fo r  c o r r e c t  ing somo 
o f  the d e f i c i e n c i e s  of the income tax and t r a n s f e r  taxes 
l i k e  the tax on r e a l i s e d  c a p i t a l  ga ins .  But these  
c o n s id e ra t io n s  argua for  a mild annual tax on w ea l th ,  the 
accen t  being main ly  on t r a n s f e r  taxes .



STRUCTURE OF TRANSFER I  AXES

G ran t in g  th a t  t r a n s fe r  of u e a lth  ought to bo taxad 
e s p e c ia l l y  uhen there  i s  pass ing  on dea th , i t  needs to be 
cons idered  uhat should be the s t r u c tu r e  of such ta x a t io n *  
The im portan t q u es t io n s  uhich a r i s e  fo r  c o n s id e ra t io n  
a r e :  ( a )  Should bequests alone or l i f e t im e  g i f t s  too be 
taxed? I f  g i f t s  are taxed , uhat shou ld  be i n t e r - r e l a t i o n  
botueen the tuo taxes?  ( b )  Should t r a n s fe r s  be taxed to 
donors/decedents or to d o n ees/ leg a tees ?  and ( c )  Should 
the re  be any concess ion  in  fa vou r  of spouses or miner 
c h i ld r e n ?  Is sues  bearing  on the s t r u c t u r e  of t r a n s fe r  
taxcss have been d e a l t  u i t h  e x te n s iv e ly  in  the l i t e r a t u r e .
A b r ie f  su rvey  is  p resented in  the next, feu  paragraphs*

a. Aggregation  and cum u la t ion  of g i f t s  and be q u e s ts .

I t  needs no argument to dem onstrate th a t  a tax on 
bequests cannot be e f f e c t i v e  un less th e re  is a tax on 
l i f e t i m o  g i f t s  too* As i s  u e l l  knoun, the absence of 
any tax on g i f t s  in t e r  v iv o s  had rendered the death 
d u t ie s  in  UK v i r t u a l l y  to be ^ vo lu n ta ry  t a x ” * Ths 
po in ts  to co n s id e r  a re , f i r s t ,  should g i f t s  be taxad 
t o t a l l y  in d ep en d en t ly  of bequests a t d i f f e r e n t  r a te s  or 
shou ld  there  bo some in t e g r a t io n  of tha tuo and, s e c o n d ly , 
i f  the tuo are not to be f u l l y  in t e g ra te d ,  shou ld  there  
be any cum u la t ion  of g i f t s  fo r  purposes of g i f t  tax?

I d e a l l y ,  under an e s ta te  type, th a t  is ,  donor-based 
tax  a l l  g i f t s  made du ring  o n e 's  l i f e t im e  should  be 
aggregated u i t h  bequests at the time of death* S i m i l a r l y j  
tho r e c e ip t  o f a l l  g i f t s  and bequests should be cumulated 
in  the hands of the r e c i p i e n t  where-the t r a n s fe r s  a re  taxed 
to the done&‘ as o th e rw ise  the o b je c t i v e  of p ro g re ss ive



ta x a t io n  of t r a n s fe r s  is  dijfoot-ds T h is  presumably is  tho 
aim and ar l y in g  the C a p i t a l  Transfer.. Tax ( CTT) in troduced  
in  tha " !< in  1975 re p la c in g  the death d u t ie s .

However, a case can be made out fo r  tax in g  g i f t s  
i n t a r  v iv o s  at a lower r a t e  in  order to encourage q u ick e r  
d is p e r s io n  ( P r e s t  and B a r r ,  1 979,). But tho gap between 
the tuo r a t e s  should not go .beyond a c e r t a in  l im it# .
F o r ,  as the c;;p or i/. .yr~ r '  !H' to th'? in t ro d u c t io n  o f
the CTT shows ,too l i b e r a l  t rea tm en t of g i f t s  when e s ta te s  
are  su b je c te d  to at h igh r a te s  g a n d e rs  the tax on
e s ta te s  v i r t u a l l y  nu ga to ryc For the same reasons , the 
base o f  the tuo taxes should a lso  be more or le s s  
un iform  and the scheme of exemptions, e x c lu s io n s  e tc *  
shou ld  not ba w id e ly  d iv e rg e n t .

The CTT of p rov ides  f o r  the cum ula tion  of
l i f e t i m e  g i f t s  u i th  bequests . The ra te  o f  tax on a 
g iven  amount of g i f t  depends on the t o t a l  amount g iven  
away e a r l i e r  ( in c lu d in g  the CTT p ayab le )*  The r a t e  of 
tax i s  lower on the f i r s t  £3,00,000 of in t e r  v i v o s  g i f t s  
than on t r a n s fe r s  made w i th in  th ree  yea rs  of dea th . 
C e r ta in  exemptions are houever a llowed ( e . g . ,  fo r  sm a ll  
g i f t s ,  h a b i tu a l  expend itu re  out o f  income and + - " i r s t  
£ 2,000 of t r a n s fe r s  in  any one y e a r )  a p a r t  from any 
i n i t i a l  exemption of t r a n s f e r s ,  (upto  £ 25^000) cumulated 
over the donor’ s l i f e .  T ra n s fs r s  between spouses are 
a lso  exempt*

the
In/USA too , Finer: 1976 both l i f e t im e  and deathtim e 

t r a n s fe r s  are aggregated and s u b je c t  to tax acco rd ing  
to a u n i f ie d  r a t e  s c h e d u le .  The sep a ra te  exemptions 
a v a i l a b l e  under the  two t r a n s fe r  taxes p re v a le n t  e a r l i e r



were r s p lc c o d  under thu T a x  Reform net of 1976 by a 
u n i f ie d  c r e d i t  u h ich  f u l l y  o f f s e t  tha tax L i a b i l i t y  u n t i l  
taxab le  t r a n s f e r s  exceed a c e r t a in  l i m i t .  As of 1981, 
t h i s  l i m i t  s tood  a t $ 1 92,800. A l l  ’’q u a l i f i e d  t r a n s f e r s ” 
to a s u r v iv in g  spouse are exempt and the re  i s  an annual 
exemption o f % 10,000 par donee ap a rt  from exemption of 
c e r t a in  t r a n s fe r s  in  payment of t u t io n  and medical 
expenses of t h i r d  p a r t i e s .

Tha t ren d  thus seems to be towards u n i f i c a t i o n  of 
e s ta te s  and g i f t s  taxes , s u b je c t  to c e r t a i n  exemptions.
Plost of the  o ther OECD c o u n t r ie s  le v y in g  death d u t ie s  or 
s im i la r  t r a n s f e r  tax have gone in  f o r  u n i f i c a t i o n  e i t h e r  
p a r t i a l  or f u l l ,  the period
of p a r t i a l  in t e g r a t io n  v a r y in g  from 3 to 10 y e a rs .  In  
f ' j u n t r i e s  where the tuo taxes are f u l l y  in te g ra te d  the re  
i s  a s in g le  code of lau and g e n e r a l l y ,  the  same or n e a r ly  
the same s c a le s  of r a te s  app ly  to both l i f e t im e  t r a n s f e r s  
and t r a n s f e r s  on death , i r r e s p e c t i v e  of uhether the tax i s  
of the e s t a te  type or the in h e r i t a n c e  typ e .

b. Donor-based v» Donee-based t r a n s fe r  t a x e s .
An e q u a l ly  im portan t is su e  a r i s in g  in  tha co n tex t  of 
t r a n s fe r  t a x a t io n  c e n tre s  around the q u es t io n  uhether
t r a n s fe r s  shou ld  be taxed to the donor or the donee*
P r a c t i c e s  in  t h i s  regard  va ry  w id e ly  as do o p in io n s .
B ro a d ly ,  donor^-based taxes are p re fe r re d  by Angle-Saxon 
c o u n t r ie s  u h i l e  the c o n t in e n ta l  co u n tr ie s  p ro fe r  the 
donee-based type* In  the 19 c o u n t r ie s  covered in  an 
OECD s tudy , e s t a t e  duty o p e ra te s  in  4, u h i l e  13 have



t r a n s fe r  taxes of tha in h e r i t a n c e  type and tuo have a 
mix u. both (OECD, 1 9 79').

As po inted  out by P r e s t  and B a r r ,  i f  one uere to 
judge by the ‘ impact on the in c e n t iv e s  to work, in v e s t  nd
sa v e ,  the re  is  probably not much to choose between a 
donor-based tax l i k e  tha e s t a te  duty and c. donee-based 
le v y  l i k e  the inhnr -‘-t. sneer t e v 1 979).
Tha main c o n s id e ra t io n  uh ich  weighs in  favou r  of the 
donee-based type taxee io equity*. A tax on an 
in h e r i t a n c e  is  p re fe ra b le  on e q u ity  grounds as i t  
accords more u i th  tha a b i l i t y  to pay c r i t e r i o n  and i t  
can be t a i l o r e d  more e a s i l y  to tha c ircum stances  of the 
r e c ip i e n t s  and th e i r  r e l a t i o n s h ip  w ith  the  donor. A lso , 
a p rog ress ive , tax on c a p i t a l  t r a n s fe r s  can Le more 
e f f e c t i v e  in  encouraging w ider d is p e rs io n  of in h e r i t e d  
w ea lth  i f  tha tax i s  le v ie d  a t p ro g ress iva  r a te s  w ith  
r e fe re n c e  to the aggregate c a p i t a l  r e c e ip t s  of the doners 
t h a t  i s ,  in  the form of an a c ce ss io n s  tax (AT ) r a th e r  
than as a duty on e s t a t e s .

However, the e s ta te  tax too has i t s  m er its  and 
the AT, i t s  drawbacks# Apart from i t s  a d m in is t r a t iv e  
s im p l i c i t y  and b e t te r  revenue y ie ld in g  c a p a c i t y ,  the ED 
has a g re a te r  edge as an instrum ent of r e d u c t io n  of 
i n e q u a l i t i e s  in  th a t  i t  enab les  a la rg e r  s l i c e  to be 
t r a n s fe r r e d  to the S ta te  out of la rge  e s ta te s ,  then i s  
p o ss ib le  w ith  an A t. u i i i ^ d  unere is  'sharp  
d i f f e r e n t i a t i o n  in  the r a t e s  to d iscourage  t r a n s fe r  w i th in  
the f a m i ly ,  the AT u s u a l ly  se rves  to induce w ider 
d is p e r s io n  w i th in  the fa m i ly  or among persons c lo se  to tha 
fa m i ly *



Even from tho .e q u i t y  angl?e, in  c'or t a in  s i t u a t io n s  
the .‘.r ,1113y produce u n d es irab le  a f f o c t s *  For in s ta n c e ,  
under nn AT an e s ta te  l o f t  to Only widow may s u f f e r
ta x a t io n  a t  a h igher r a te  than one passed on to a number
of g ran d ch ild ren *  I f  revenue is  to be p ro te c te d ,  tho 
tax r a te  may have to be h igher fo r  c a p i t a l  sum of a g iven  
s iz e  under an AT than under the EH* The r e s u l t  may be 
th a t  a widow in h e r i t in g  her husband’ s e s t a te  would bo 
req u ired  to pay a h igher amount of tax* I t  seems th a t
there  i s  an in v e rse  r e l a t i o n s h ip  between the s iz e  of
e s ta te s  and the number of b e n e f i c i a r ie s  ( a  la rg e r  percen
tage of sm a l l  fo r tu n e  owners leave  t h e i r  e s ta te s  w ho lly  
to t h e i r  s u r v i v in g  sp o u se ).  I f  t h i s  be t ru e ,  then an AT 
would lead  to a s h i f t  in  the tax burdon from upper to the 
lower b racke ts  of wea lth  owners ( P r e s t  and B a r r ,  1979).
Even w ith a r e v i s i o n  in  tho r a te  s t r u c t u r e ,  w ith  an AT, 
the p o s s i b i l i t y  of s m a l l  bequests s u f f e r in g  a h igher 

'burden of t a x a t io n  cannot bo ru le d  out*

Per an AT to be r o a l l y  e q u i t a b le ,  tho tax ou:,ht to be 
le v ie d  w ith  r e fe re n c e  to the t o t a l  w e a lth  owned by each 
b e n e f ic ia r y  r a th e r  than on the bas is  of the wea lth  r e c e iv e d  
through g i f t s  or bequests on a g iven  occas ion*  Adminis
t r a t i v e  problems like ly to  be encountered r u l e  out the 
c o n s id e ra t io n  of an AT of such v a r ie t y *

As f o r  tho c la im  th a t  a donee-based tax f a c i l i t a t e s  
v a r i a t i o n  in  r a t e s ,  ex em p t io n s^ e  l i e f  s to take account of 
tho c ircum stance  of the donees and t h e i r  r e l a t i o n s h ip  w ith  
donors, p ro v is io n s  fo r  s p e c ia l  trea tm en t of spouses or 
minor c h i ld r e n  can bo b u i l t  in to  an es ta te , duty too, though 
i t  must be conceded th a t  such v a r i a t io n s  are e a s ie r  to



op._r a t a through an AT. However, as noted e a r l i e r ,  tha
: - over

a q u ity  case fo r  tha AT i s  not as^whelminq as might saam
at a f i r s t  g lagce (OECD, 1 979)-*

Euan assum ing th a t  an AT prov ides a g re a te r  
in c e n t iv e s  fo r  w ider d is p e r s io n  of in h e r i t e d  w e a lth ,  
both tha AT and tha ED ( in c lu d in g  tha CTT of tha UK 
type;) s u f f e r  from a s a r io u s  d e f i c ie n c y  from tho e q u ity  
angle in  t h a t  they  make no d i s t i n c t i o n  in  c a s t in g  the 
burden of the tax betwaan s h o r t  and long periods  of 
h o ld in g  of u e a l t h .  As a r e s u l t ,  one uho awns a giv/an 
amount of u e a l th  fo r  f i v e  yaars  is  taxed a t  the same 
r a t e  as one uho holds i t  fo r  say 50 y e a rs .  T h is  a lso  
makes i t  p o ss ib le  to avo id  ta x a t io n  by reduc ing  the 
frequency  of fo rm a l t r a n s fe r s  of fa m i ly  w ea lth  such as 
by s e t t in g  up t r u s t s .  T h is  is  b e l ie ve d  to be re s p o n s ib le  
fo r  the use of t r u s t s  to hold u e a lth  fo r  s e v e r a l  
b e n e f i c i a r i e s  and fo r  g en e ra t io n -sk ip p in g  t r a n s fe r s  frofri 
a g ran d fa th e r  to h is  grandson or great-grandson r a th e r  
than to b is  son (Meade R ep o r t ,  Ch .1 5 ) .

Concarnad a t  tha  s a r ia u sn a ss  of tho in e q u it y  
c rea ted  by the d e f ic ie n c y  mentioned above, the Meade 
Committee,w h i le  a;c pres s i  ng i t s  op in ion  in  fa vou r  of 
tha access io n s  type t r a n s fe r  tax Ssuggasted the in t ro d u 
c t io n  of a p ro g ress iva  annual w ea lth  a cce ss io n s  tax 
(PAUAT) to taka account of l i k e l y  d i f f e r e n c e s  in  the 
period  of h e  of th t ’' e rred  w e a lth .  Under the
tax system envisaged  by the Committea a donea would pay 
tax on any g i f t  r ^ ^ i v e d  at a p ro g ress iva  r a t e  a p p l ic a b le  
to the aggregate va lu e  of g i f t s  rece  ,iva d a ar l i e r  (minus 
any tax  paid a l r e a d y )  and the tax would depend not only



on ths cumulated va lu a  of g i f t s  but a lso  upon h is  ago, 
tha tax r a t a  being h ig h e r ,  the younger the donee.

On r e c e ip t  of a g i f t  the donee uould pay as t r a n s fe r
tax  an amount uh ich  corresponds to a lumpsum advance 
payment to cover an annual u e a l th  tax  fo r  a g ive n  fu tu re  
period  es t im a ted  on the expected period  of l i f e  (upto  h is  
85th b i r th d a y )*  There uou ld  be a r a te  schedu le  fo r  an 
annual w ea lth  tax* F i r s t ,  the tax amount payab le  under
th is  schedu le  uould be uorked out f o r  the g i f t  in
q u es t io n  aggregated w ith  the e a r l i e r  g i f t s  w ith  s e t- o f f  
f o r  taxes a lre a d y  paid* The PA'JAT uould be determined 
by m u lt ip ly in g  the tax so uorked out u i t h  an annu ity  
m u l t ip l i e r  in d ic a t in g  the p resen t va lue  of an annu ity
of Rs 1 fo r  the yea rs  from the year of g i f t  to h is  85th
b i r th d a y .  The g i f t  uould thus be :lf r a n k e d !l fo r  an annual
u e a l th  tax f o r the period  from the year of g i f t  to the
85th b ir th d a y  o f the donee. I f  he makes a g i f t  of the
same p roperty  before  a t t a in in g  the age of 85, the g i f t
u i l l  be ,!d e fra n k e d !t and he u i l l  get a re fun d  fo r  the annual 
u ea lth  tax uh ich  was paid by him in  advance fo r  the 
unexpirad period  upto h is  85th b i r th d a y .  The donee 
houever uould pay the PAUAT in  the same manner as 
d esc r ib ed  e a r l i e r .  There uould o r d in a r i l y  be a net tax 
on the g i f t  unless  the donee happens to be o ld e r  than 
the donor, or the r a t e  o f tax  a p p l ic a b le  to the donee is
much louer than th a t  a t  uh ich  tha g i f t  uas charged in  the
hands of the donor.

The c a lc u la t io n s  uould be s im p le r  i f  the re  uas no 
progress i v i t y  in  the tax  r a t e s .  Hence the Meade Committee 
suggested as an a l t e r n a t i v e ,  a l in e a r  annual wealth



access io n s  tax " ( LAuAT). Yet another v a r ia n t  is  an age 
gap Pm iua l u e a lth  access ions  tax (AUAt ) in  uh ich  the net 
tax i.'nuld be assessed s im p ly  on the b a s is  of the 
d i f f e r e n c e  between the age of the donor and the donee.

The idea  of v a ry in g  the  t r a n s fe r  tax w ith  
r e fe re n c e  to the r e l a t i v e  ages is  not e n t i r e l y  neu» I t  
uas f i r s t  proposed by U ick re y  in  the form of a bequeathing 
pouer su c c e s s io n  tax (V r 'ck rey , U . ,  194?) b j t  the o p e ra t io n  
of any such scheme is  much too complex to be cons idered  
f e a s ib le *  As noted by the I'laade Committee, ap a r t  from 
a d m in is t r a t iv e  problems, the PAUAT uould run in to  
problnms un less the tax r a te s  and p r ic e s  rem ain s t a b le ,  
and the ann u ity  ta b le s  too do not undergo much change. 
Moreover, u h i le  tak ing  care  of one source of in e q u i t y ,  
a tax  o f the kind proposed by \Ji c k r e y ,o r  more r e c e n t l y  
by the Meade Committee y may in v o lv e  a s a c r i f i c e  o f some 
other, e q u i t y  aims, e . g . ,  g radua t ing  the tax by r e l a t i o n 
sh ip s  (Shoup, C a r l ,  1 966, C h . l / I I l ) .

I t  has th e re fo re  to be concluded th a t  housver 
a t t r a c t i v e  an AT may appear to be from the e q u it y  ang le , 
i t  i s  much more d i f f i c u l t  to adm in is te r  than a donor- . 
based, tax* The d i f f i c u l t i e s  are l i k e l y  to be even more 
fo rm id ab le  in  In d ia  in  v ie u  of the peculiar systems of 
su cce ss io n  under the M itakshara  Schoo l of Hindu Lau uh ich  
governs 1 c.- " c . c. ' ~ .• of a major community in  the
c o u n t r y 9nam ely9the Hindus. Fo r ,  under the M itakshara  
lau  a male c h i ld  a cq u ire s  an in t e r e s t  in  the j o i n t  
f a m i ly  p roperty  r i g h t  from, b i r th *  A fem ale  c h i ld  does 
not a cq u ire  a coparcenary  i n t e r e s t  as such but is  
e n t i t l e d  to some a l lo u an ce  i f  a p a r t i t i o n  takes p la ce .



If tha transfer tax is levied in the form of an AT, the 

liability to tax should arise as' soon as one is born in 

a Mit-’Kshara family* But the share of tha coparcener is 

liab1" to change uith births and deaths in the family* 

Therefore, under an AT, equity uould require a revision 

in the tax liability everytime if there is an incident 

of birth or death* Clearly, this is an impossible 

proposition*

Ultimately the choice betueen an estate duty and 

an AT also depends on one's vieu of the goals of society* 

For the tuo forms of duty imply a differant social and 

political philosophy* Estate duty serves to reduce 

inequality by appropriating private assets to the State 

and since it applies on the entire estate, it has a 

greater potential for reducing inequalities* An AT also 

serves to transfer private assets to the State partly 

in the same uay -and also by encouraging the property 

ouners to make gifts and bequests to those uho have 

received little or nothing by uay of previous accessions 

(Sandford, C«T., et al* 1 975) but the range of such 

transfers is unlikely to go beyond the family* In the 

context of the acute inequalities prevalent in India, 

a suitcb to an AT uould undermine uhatever influence the 

existing transfer tax has had so far in reducing the 

disparities in uealth ounership* It is to be noted that 

in spite of an intensive debate and a strong body of 

expert opinion in favour of an AT, Britain reformed its 

death duties by introducing a donor-based CTT integrating 

lifetime gifts uith bequests* Houever, it should also be 

noted that in recent years some among the OECD countries 

have moved over to donee-based variety of the transfer tax



( e . g .  I r e l a n d  in troduced  a c a p i t a l  a c q u i s i t i o n  tax ,  
a b o l i s h in g  the e s t a te  tax in  1975).

-•o f a r  as In d ia  is  concerned*a d m in is t r a t iv e  
co nt i  . r a t io n s  r u la  ll.: ’; ths  in t ro d u c t io n  of any donee- 
based t a x  in  p lace of the FD- Even i f  an AT is  l e f t  out 
of c o n s id e ra t io n  because of co m p lex it ie s  ana a t t e n t io n  is  
con fined  to an in h e r i t a n c e  type t r a n s fe r  tax ,ths number of 
taxpaye rs  unJur .. .. J  uould oe much la rg e r
than under the EDC Many of the r e c ip i e n t s  of g i f t s  and 
e s ta te s  u i l l  pr es u . ^ ^ y  be persons of r e l a t i v e l y  sm a ll  
means, un less the th re sh o ld  l e v e l  is  r a is e d  a p p r e c ia b ly .
A high th re sh o ld  f o r  an in h e r i t a n c e  tax uould on the  other 
hand af f e e t  i t s  red is  t r i b v t i v e  potency.

I t  i s  p o ss ib le  to in trod u ce  the donee-based 
p r in c ip le  in to  the  e x is t in g  ED i f  on ly  the nurr.j'er of 
b e n e f i c i a r i e s  and th e i r  shares  are  knoun and in  most EX) 
cases th'-. 5. r.T o'Tmat icr. should not be d i f f i c u l t  to o b ta in  
b u t ,a s  e o r l i n r ,  e q u it y  cannot be served  un less
r e fe re n c e  i s  c.cCa  a lso  to the e x is t in g  u e a l th  s ta tu s  of 
the dorver, end ti.- t o t ^ l '  amount of g i f t s  and bequests 
re c e iv e d  hy e r.ch lega tee  of a deceden t 's  e s t a t e .

The upshot of the d is c u s s io n s  presented above is  
t h a t ,  fo r  reduc ing  the ireq  ua l i t i e s , t r a n s fe r  taxes are 
more e f f e c t i v e  than an annual u e a l th  tax* A u e a l th  tax 
may be l e v ie d  to supplement the income tax to make up 
i t s  d e f i c i e n c i e s  in  the matter of tax ing  c a p i t a l  ga in  and 
the f a i l u r e  of tha './a . lo r e f l e c t  tax ab le  c a p a c i ty
f a i t h f u l l y  and a lso  to h e lp  c ross-check  the da ta  on income 
(o r  ex p end itu re  uhere the tax  i s  sought to be le v ie d  on 
an expend itu re  b e s e ) !,b u t such a tax should be m ild* Among



the transfer taxes, administrative problems o u t u 5. jfti tho 

other merits of AT. Even from the equity angle, the case 

for an AT is not all that clear. There is thus no 

persui ;.wy reason for replacing the ED in India by an AT 

espec? " M y  since the TP has been in operation for nearly 

30 years nou and interpretation of many of the provisions 

is well settled through judicial rulings. Attention 

therefore needs to be paid to ways in uhich the operation 

of the ED car. t - - ,iva and its ir.aqualities

and anomalies removed.

As suggested in Part I of this study, the most 

important structural refer- needed in the ED as it is 

operatinq ncu i? to pro'/ido for cumulation of lifetime 

gifts uith bequests. In cr.le r to keep the task manageable, 

the cumulation nay be limited to gifts made over a period 

of ten years or at least 7 yc?ars before death*- As uill be 

argued presently, this uill help remove some cf the 

anomalies resulting from the attempt to prevent avoidance 

through inter vivos transfer and simplify the lau* There 

are houever a feu more issues relating to the structural 

reform of the tax* These a.ce given bn.lou*

c * Tax unit a nd thresh old level. The equity as uell 

as the efficacy of any form of progressive taxation depends 

crucially on the choice of the tax unit because of the 

facility of avoidance afforded by transfers uithin the 

family.* In the case of n transfer tax, the treatment of 

transfers among family members 5 particularly betueen spouses, 

poses a troublesome \j a satisfactory and at the

same time administratively feasible solution is not easy 

to formulate.



In c o u n t r ie s  where tha in h e r i t a n c e  typa tax is  in  
vogua,. a common p ra c t ic e  has baan to p re sc r ib e  d i f f a r a n t  
s c a le s  of tax r a te s  fo r  d i f f e r e n t  dagraas of r e l a t i o n s h ip .  
Transfer?? between spousas ara u s u a l ly  g iv e n  p r e f a r a n t i a l  
t r e a t  -n t. U i th  e s ta te  taxes , w h i le  no concass ion  is  
made on grounds of r e l a t i o n s h ip ,  the normal p r a c t ic e  is  to 
p rov ide  r e l i a f  f o r  p roperty  passing to a s u r v iv in g  spousa 
Favo u rab le  t raa tm an t is  a lso  accorded to 1 i f  a time t r a n s fe r s  
between spousas (OECD, i In  UK , in te r- s p o u s a l
t r a n s fe r s  are t o t a l l y  exempt from tha CTT. In  USA too , 
under the in te g ra te d  g i f t  and e s ta te  tax , t r a n s fe r s  between 
spouses are exempt. In  In d ia  tha re  is  no s p e c i a l  concess ion  
f o r  a s ta te  passing to  a s u r v iv in g  spouse. Tha normal 
q u ick  su c c e s s io n  r e l i e f  i s  a v a i l a b le  where tha s u r v i v in g  
spouse d ies  w i th in  a s p e c i f ie d  period  of the  death of the 
pre-deceased spouse. The r e l i a f  v a r ie s  from 50 to 10 per 
cen t  o f the duty  depending on tho gap between the two d ea th s .  
No r e l i a f  i s  g iv e n  i f  the second death occurs a f t e r  f i v e  
yea rs  o f the f i r s t ,  v id e  s e c t io n  31 of the ED A ct .  Deaths 
o c cu r r in g  w i th in  th ree  months are t re a te d  as one. Exemption 
is  a v a i l a b l e  on ly  fo r  the in t e r e s t  of a Hind u widow 
d evo lv in g  upon re v e r s io n e r s  i f  tha widow d ies  w i th in  seven 
years  o f the husband 's  death ( s e c t io n  3 2 ).  U h i la  i t  is  
d i f f i c u l t  to la y  down any u n iv e r s a l l y  a p p l ic a b le  r u le  in  
t h i s  re g a rd ,  what should be the ap p ro p r ia te  traa tm an t cf 
in te r- s p o u s a l  and in t r a - f a m i ly  t r a n s fe r s  depends e s s e n t i a l l y  
on the aims sought to be ach ieved  through ta x a t io n  of 
t r a n s f e r s  and tha u F ig h ts  a ttached  to each*

As noted by Shoup in  h is  c e le b ra te d  s tudy  of e s ta te  
and g i f t  taxes in  USA (Shoup, C a r l ,  1 966), th ree  o b je c t iv e s  
u s u a l ly  f ig u r e  in  the  d is c u s s io n s  of death d u t ie s  and g i f t  
t a x e s :  ( i )  t a x a t io n  of w in d fa l ls ^  ( 2) t a x a t io n  of p roperty



once a generation and (3) taxation to reduce concentration# 

Assuming that all the three objectives are sought to be 

achieved uith varying emphasis, transfers betueen spouses 

or close relatives ought to be ignored or taxed lightly 

as thev cannot be said to be totally unexpected*

Additionally, transfers betueen spouses should be ignored 

ad they amount to transfer uithin the same generation*

If houever, reducing concentration is the aim, transfers 

of large estates should be taxed heavily in all situations# 

The three-aim vieu also helps to find ansuers to related 

questions regarding treatment of transfer to children and 

also in the choice betueen an estate tax (C), inheritance 

tax ( i) and an accessions tax (A), as djmonstrated by 

Shoup in the table reproduced belou#

A surviving spouse is generally given relief also 

on compassionate grounds apart from the fact that transfers 

betueen spouses cannot be regarded as uindfalls and the 

inter-generation devolution argument also does not 

apply* There are other arguments for ignoring transfers 

betueen spouses such as the difficulty of monitoring them# 

Attempts to monitor such transfers may also be objectionable# 

Thus except uhere the estate passing on the death is large, 

the passing of uealth to a surviving spouse merits 

exemption* The practice folloued under the British CTT 

thus seams to be uell founded in equity* The position in 

Indian ED does not seem to be very equitable and requires 

reform*

There may be problems in ignoring transfers betueen 

spouses uithin an accessions tax though practical consider

ations rule out monitoring all such transfers# On the other 

hand, if transfers of uealth betueen spouses are to be



TABLE 33

In f lu e n c e  of B a s ic  Aims_ on Answers  to J3 e lected  
T e ch n ic a l  Questions in  Death and G i f t  Taxa tion

1. T ra n s fe r  o u t r ig h ts  
a , To spouse 
b* To c h i ld r e n  
c» To g ra n d ch i ld re n

2» Upon e x p i r a t io n  of 
each l i f e  i n t e r e s t  in  
t r u s t -5' i-

a. W ife  l i f e  ten an t ,  
c h i ld r e n  rem ainder-  
me n

b» C h i ld re n  l i f e  
te n a n ts ,  grand
c h i ld r e n  rem a inder
men

c« C h i ld re n ,  grand
c h i ld r e n  l i f e  tenan ts ?  
g re a t  g ran d - ch ild ren  
rem ainder me n

3* B a s is  o f r a te  p rog ress ion

Order of p re fe re n c e !
a ccess ions . es ■
in h e r i t a n c e  tax

Taxi ng 
pro per ty  
o nee a 
ge ner a- 

t io  n

Exempt 
tax 

Tax doubly

Exempt

tax

tax

no ne

E, A, I

*  Assuming th a t  the t r a n s f e r  to 
the t r u s t  has been taxed

S o ur ce

B a s ic  a i m 
A n t i-  W in d f a l l

concen tra-  ta x a t io n  
t io  n

tax
tax

exempt

tax

exempt

exempt

h e ir  1 s 
u 0 a 11 h

A , I » E

exempt 
exampt 

tax

exempt

tax

tax once 
or tw ice

re  l a t io n s h ip  
and !,age !' o f 

u e a lth  
(R ignanc )

I , A , E

C a r l  5. Shoup, (1966) 
F e d e ra l  E s ta te  and 
G i f t  Taxes, S tu d ie s  
of Government F in a n c e , 
The Brookings I n s t i -  
t i r i o n .  (M ay)



igno red , the couple has to be t re a te d  as a s in g le  u n i t  f o r  
ta x a t io n *  Such a system runs in to  's e r io u s  problems i f  the 
tax  i s  to  be based on tha age of the donor and the donee 
as unJ er the PAUAT proposed by tha Meade Committee.

Uhere bequests art in te g ra te d  u i th  l i f e t im e  g i f t s ,
some of the problems mentioned by the Meade Committee in
the co n tex t  o f  the PAL'AT are l i k e l y  to be encountered under
the e s ta te s  tax a lso  as, fo r  example, the problem of
m onitoring  s m a l l  g i f t s  anrl ad justments re q u ire d  fo r
i n f l a t i o n *  I f  however, as proposed in  t h is  s tudy , l i f e t im e
g i f t s  over a per iod  of o n ly  7 to 10 yea rs  be fo re  death are

of say Rs 3 lakh 
aggregated u i t h  bequests , exemption upto a l im it£m ay be
a l lo u ed  f o r  e s ta te s  ( in c lu d in g  cumulated g i f t s )  passing
between spouses keeping in  v ie u  the a n t i-
c o n c e n t ra t io n  aim. T ra n s fe rs  betueen spouses (e x c lu d in g
amounts t r a n s fe r r e d  by one to the o ther spouse fo r  normal
fa m i ly  e x p e n d itu re s )  should houever be aggregated over the
l i f e t im e  of the spouses u n t i l  s e p a ra t io n  or d e a th 'o f  one
as provided now* In  In d ia ,  l i f e t im e  g i f t s  to a spouse are
aggregated fo r  the GT s in ce  there  is  a l i f e t im e  exemption
of upto Rs 50,G00* There shou ld , t h e re fo re ,  be no d i f f i c a l t y
in  o p e ra t in g  a cumulated exemption of g i f t s  and bequests
to a spouse of upto a spec i f i e d ' c e i l i n g •

The need f o r  a c e i l i n g  on the exemption of in t e r -  
spou sa l t r a n s fe r s  fo r  e s ta te  t a x a t io n  in  In d ia  is  r e in fo r c e d  
by the f a c t  t'r. " t  :r ~ ; are sometimes acqu ired  by
the husband in  the name of the u i f e ,  i . e . ,  in  ,!benamirt. 
A lthough the i n c i s i o n  of a benami p roperty  in  the e s ta te  
o f  the b e n e f i c i a l  euner has been upheld by the Supreme Court 
( i n  th e  case o f  CED v .  A loks  M i t r a ) ,  i t  i s  not easy f o r



the revenue a u t h o r i t i e s  to prove f,banami!l, as the onus l i e s  
on them, uhare the p roperty  i s  o s te n s ib ly  owned by someone 
o ther than the  deceased. The problem is  t o t a l l y  avoided i f  
the couple is  taken as a u n it  and a l l  in te r- s p o u s a l  t r a n s fe r s  
ai .j .gnored fo r  both ED and GT. That uould  a lso  meet the 
f i r s t  tuo o f the throe aims, but uould m i l i t a t e  a g a in s t  the 
aim of a n t i- c o n c e n t r a t io n ,  a lthough i t  might be regarded 
as a good a l t e r n a t i v e .  W ith  such a system of t r a n s fe r  tax , 
however, the couple should be regarded as one u n it  fo r  
purposes of u a a l th  ta x .

In  some c o u n tr ie s  s p e c ia l  r e l i e f  is  granted from 
t r a n s fe r  taxes( fo r  a m atr im on ia l home. T h is  is  under
s tan d ab le  s in ce  in  the absence of such r e l i e f  tha su rv iv o r  
uou ld  o f te n  f in d  i t  d i f f i c u l t  or im poss ib le  to pay the tax 
out of h is  or her o ther re so u rc e s ,  th a t  i s ,  w ith o u t  s e l l i n g  
auay the r e s i d e n t i a l  house. T h is  presumably i s  the 
p r in c ip a l  c o n s id e ra t io n  u n d e r ly in g  tho r e l i e f  granted in  
ED in  In d ia  fo r  one house upto a va lu e  of Rs 1 lakh  and a lso  
the r e c e n t l y  in troduced  p ro v is io n  fo r  l e n ie n t  v a l ie  t io n  
o f one r e s i d e n t i a l  house (by app ly ing  r u le  18B of UT R u l e s ) .

As the OECD study on c a p i t a l  ta x a t io n  po ints out, 
i t  uou ld  be f a i r e r  i f  r e l i e f  fo r  a s u r v iv in g  spouse is not 
t ie d  to th e  possess ion  of a p a r t i c u l a r  k ind of e s t a t e .
The 1976 amendment to the A u s t r a l ia n  e s ta te ' tax recogn ised  
t h i s .  Hence, i f  t o t a l  exemption fo r  in te r- s  pous a l  t r a n s fe r s  
is  found un accep tab le ,  i t  would be a d v is a b le  to re p la c e  the 
exemption nou a v a i l a b le  fo r  one house by an o v e r a l l
c e i l i n g  of Rs 5 la k h . The id e a  of exempting ona r e s i d e n t i a l  
house i r r a s  p e c t iv a  of i t s  va lu e  v io l a t e s  both h o r iz o n ta l  and 
v e r t i c a l  'e q u it y .  Houever, i f  v a lu a t io n  a t  market r a te s  uhere



p rop a rty  p r ic e s  are so a r in g  i s  thought to bo a source of 
h a rdsh ip  and . harassmont, tha exemption fo r  a r e s i d e n t i a l  
house should  be r a s t r  ic ta d  to a s p e c i f i e d  covered a rea  - 
" l i v i n g  space '1 - and not ju s t  in  terms of one r e s i d e n t i a l  
house.

E q u ity  c o n s id e ra t io n s  argue fo r  some concess ion  
fo r  minor c h i ld re n *  The exemption l i m i t  should p a r t ly  
take care o f the problem# Some a d d i t io n a l  a l lo u an ce  fo r  
each minor c h i ld  may be g ranted  towards m aintenance. The 
a l lo u an ce  may be f ix e d  at a re a so n a b le  r a t e  per year (s a y  
Rs 3000 per c h i l d )  to take account cf maintenance upto the 
age of m a tu r i t y ,  not exceed ing Rs 50,000 per ch i ld #

W ith  an o v e r a l l  c e i l i n g  of Rs 3 lakh  f o r ;  in t e r -
spousa l t r a n s f e r  a n d . a l lo u a n c e  f o r  minor c h i ld r e n ,  tha
th re sh o ld  l e v e l  f o r  the ED (cum ulated  u i t h  g i f t s  over 7
to 10 years  be fo re  dea th ) may b e . f ix e d  a t  a moderate l e v e l
o f Rs 1 lakh  or so# Cons idering  th a t  the exemption l e v e l
Uas r a is e d  from Rs 50,000 to Rs 1#5 lakh on ly  r e c e n t ly  to
take account of i n f l a t i o n  and t h a t / le v e l  o f Rs 50,000 uas 

f§ r  thef ix e d  as/back as 1960, th e re  is  no need to d is tu rb ^ re c e n t ly
r e v is e d  l im i t#

The th re sh o ld  fo r  the g i f t  tax shou ld  be kept a t  
the sama l e v e l  as fo r  e s t a te  ta x a t io n  uhere the tuo are 
f u l l y  u n if ie d #  Where, houevar, th e re  is  on ly  p a r t i a l  
in t e g r a t io n  as is  proposed in  t h i s  s tu d y ,  the exemption 
l i m i t  f o r  g i f t  tax has to be kept a t  a louer f ig u r e  than 
f o r  the ED# The p resen t exemption l i m i t  o f Rs 5,000, over 
and above the exemptions g iv e n  fo r  l i f e t im e  g i f t s  to spouse, 
m arriage of dependent r e l a t i o n s  and f o r  g i f t  of insurance  
or a n n u i t ie s  o f Rs 10,000 fo r  each i s  not v e ry  unreasonable#



The cum ulation  of g i f t s  made in  a year w ith  those made in  
tho preced ing 4 years  a lso  s e rv e s  as a check on avoidance 
and may, th e r e fo r e ,  co n t in u e . The exemptions granted fo r  
s p e c i f  iedv asse ts  however seem to be a l i t t l e  too l i b e r a l  
(a s  f e r  example fo r  ... g i f t  of C a p i t a l  Investm ent Bond of 
upto Rs 10 lakh , and g i f t s  of f o r e ig n  cu rrency  or fo r e ig n  
exchange re m it te d  by a non -res iden t In d ian  c i t i z e n  to a 
r e s id e n t  in  In d ia  and the g i f t s  of s p e c i f ie d  s e c u r i t i e s ) .

The exemption l i m i t ,  i t  i s  o f te n  suggested , should 
be indexed to m it ig a te  the impact of uhat i s  descr ibed  as 
15the i n f l a t i o n  ta x :s» W h ile  there  i s  some m e r it  in  t h i s  
su g g es t io n , autom atic  in d ex a t io n  has i t s  problems. F i r s t  
o f a l l ,  what should  be tha a p p ro p r ia te  p r ice  index, is  not 
easy to d e c id e .  Uhere v a lu a t io n  r u le s  tend to reduce tho 
va lu e  of asse ts  inc luded  in  the tax base bolcw th e i r  market 
l e v e l ,  the p lea  fo r  in d e x a t io n  lo ses  i t s  f o r c e .  However, 
in  equ i t  y, • both the th re sh o ld  l e v e l  and the exemption 
should be rev iew ed  p e r io d i c a l l y  to take account of i n f l a t i o n  
w h i le  the v a lu a t io n s  shou ld  be made a t  p r e v a i l in g  market 
r a t e s .

R e s t ru c tu r in g  of the e s ta te  and g i f t  taxes on the 
l in e s  suggested abova shou ld  h e lp  to improve the  e q u ity  
of the system and o r ie n t  them more c l e a r l y  towards the  
aims sought to be ach ieved  through ta x a t io n  of c a p i t a l  
t r a n s f e r s .  Measures are needed in  other d i r e c t io n s  too 
to remove ha rd sh ip  and anomalies and f a c i l i t a t e  the 
a d m in is t r a t io n  of the t r a n s f e r  taxes .



PO SS IBLE  L INES OF REFORM

Measures fo r  Im proving E l a s t i c i t y

M otu ithstand ing  the p ro v is io n s  fo r  a llow ances  and 
d ed u ct io n s , tha base of the le v y ,u n d e r  tha ED Act 1 953 i s  
prim a f a c ie  f a i r l y  comprehensive in  th a t  i t  embraces 
p ro p e r t ie s  and in t e r e s t s  of a l l  k inds passing on death 
u n le ss  provided o th e rw is e .  The Act a lso  con ta in s  s e v e r a l  
a n t i- a vo id a n ce  p ro v is io n s  a u th o r is in g  tha in c lu s io n  of 
p ro p e r t ie s  and in t e r e s t  of uh ich  tha t i t l e  d id  not belong 
to the deceased a t  the time of death* Houevar, P a r t  I  of 
the s tudy shous th a t  the y i e l d  o f the duty has been lou 
m ain ly  because of la ck  o f grouth in  the base u i t h  grouth of 
c a p i t a l  fo rm a t io n  and p roperty  p r ice s *  The p o ss ib le  reasons 
f o r  tha poor e l a s t i c i t y  of the base p r i n c ip a l l y  ares

( a j  Avo idance and e v a s io n .
( b )  E x c lu s io n s ,  exem ptions, r e b a te ,  and r e l i e f s *
( c )  U n d e r- va lu a t io n  of assets  both moveable and 

immovable r e l a t i v e l y  to market v a lu e s .
(d )  D eductions ad m iss ib le  in  the com putation of 

the PV, and
(o )  D e f i c ie n c ie s  in  a d m in is t ra t io n *

The manner in  uh ich  these are a f f e c t in g  the  base and 
hou they can bo go t over or the damage caused by them can be 
m inim ised i s  examined belou*

a* Avoidance and e v a s io n * As in  income tax and u ea lth  
tax a s im ple  uay of a vo id in g  or reduc ing  the  l i a b i l i t y  of a 
p ro g re s s iv e  e s t a t e  tax i s  to s p l i t  the base. A study c a r r ie d  
ou t by the Income Tax Department re v e a le d  th a t  u h i l e  the 
a s se ts  of la rg e  i n d u s t r i a l  houses have recorded  grouth r a te s



rang ing  from 55 to 190 per cen t  over a period  of f i v e  
y e a rs  (1972-77} in  most cases the .wealth of in d u s t r ia l i s t s  
c o n t r o l l in g  these houses has d ec lin ed  as compared t j  t h e i r  
u e a l th  in  1957-58 ( P u b l i c  Accounts Committee, 101st R ep o r t ,  
1982)* The techn iques  of avo idance i d e n t i f iu d  in  the 
study a r e 5

1. C re a t io n  of p r iv a t e  t ru s ts  and t r a n s fe r  of 
a s s e ts  to t r u s t s ;

2* C re a t io n  of investm en t companies and t r a n s fe r  
of a s se ts  to these companies; and

3* T ra n s fe r  of a s se ts  to Hindu Undivided Fam ily  
(H U F ) .

In  the case of one fa m i ly  alone the number of 
p r iv a t e  t r u s t s  has increased  from 400 to 1 ,600 s in ce  1972, the 
b e n e f i c i a r i e s  being on ly  25 members o f the fa m i ly *  The 
d i s t r i b u t i o n  of b e n e f i c i a r i e s  and t ru s te e s  has been so 
a rranged  th a t  an t i- a vo id an ce  p ro v is io n s- o f  the income tax  
(and  w ea lth  ta x )  are rendered in e f f e c t u a l *

P res  uraably, the d e v ic e s  desc r ib ed  above are used 
fo r  a vo id in g  ths ED as w e l l .  Transfers through g i f t s  
c o n s t i t u t e  another conven ien t  way of a vo id in g  ED* That i s  
uhy, as noted a l r e a d y ,  e s t a te  ta x a t io n  has to be complemented 
u i t h  a tax on g i f t s .  Even so, where the exemption and the 
r a t e s  d i f f e r  and the arrangement fo r  cum u la tion  of g i f t s  is  
e i t h e r  absen t or d e f i c i e n t ,  in t e r  v iv o s  g i f t s  provide a 
broad avenue fo r  avo id an ce .

That l i f e t im e  g i f t i n g  i s  a popular way of red uc ing  
the ED i s  ev idenced  by th e  f a c t  th a t  the number o f GT 
c a s e s - is  in  the  re g io n  of 70,000 to 80,000 eve ry  year as 
a g a in s t  12^00 to 1^000 cases s u f f e r in g  ED an n u a l ly



(table 23 and table 10 of Part i) and that nearly 99 per 

cent of the 6T cases fall uithin the range of less than 

Rs 1 lakh#

Inter-vivos gifts are houever taxable and the' 

exemption limit (Rs 5000) is quite lou compared to that

[ escribed for the EB, even if account is taken of thei
exemption of inter-spousal gifts of upto Rs 50,000 in a 

lifetime# In order to reduce the scope for avoidance of 

spread-over in different years, gifts made over four 

years are aggregated uith those made in a given year. 

Ineffectual gifts and gifts made uithin a specif ied period of 

death and gifts uith reservation are deemed to pass on 

death in certain circumstances# The policies uhich have 

evolved over the years touards the tax treatment of gifts 

are anomelous in several respects and need rationalisation.

The ED Act had come into operation in India before 

the introduction of the GT* As a measure of protection 

against avoidance through transfers the framers of the 

Indian lau had put in a feu provisions to bring giftsmade 

uithin tuo years before death (six months for gifts to 

charities) uithin the ED base and also gifts made beyond 

tuo years until the transferor divests himself of' ounership 

and possession uithout any reservation* A particularly 

potent provision in the ED Act uas section 10 uhich 

stipulated that gifts, uhenever made, uould be deemed to 

pass on death if any benefit uas reserved by the donor 

in any form or unless the donor is entirely excluded from 

the possession and enjoyment of the property gifted.

Though based on a similar provision in tha prevailing UK 

death duties, the potency of the provision uas undermined 

through judicial rulings and legislation* By an amendment



in  the lau  i t  uas made c le a r  th a t  g i f t s  of c house 
p roperty  made to c lo se  r e l a t i v e s  (o f  a de fined  c a te g o ry )  
would not be deemed to pass on death s im ply  because the 
deceased continued to r e s id e  th e re .  Another amendment 
took out of the purview a l l  g i f t s  made beyond f i v e  years  
befo re  death i f  the g i f t  happened to bo l ie .b is  to g i f t  
■'ax* How the pouer of s e c t io n  10 has been undermined 
over the y e a rs  i s  d esc r ib ed  in  more d e t a i l  in  
Appendix 11 • 1 *

E x c lu s io n  of g i f t s  s u f f e r in g  GT from the ED base 
in  a scheme uhere the tuo are not u n i f ie d  i s  unders tandab le . 
B u t  the lo g ic  o f r e t a in in g  the p ro v is io n  of s e c t io n  10 f o r  
g i f t s  made u i t h i n  f i v e  years  even uhen su b je c te d  to GT i s  
d i f f i c u l t  to see s in ce  tho scheme of estate t a x a t io n  as i t  
opera tes  nou does not en v isag e  the in c lu s io n  of g i f t s  in  
bequests o ther than g i f t s  made u i t h in  tuo years  before  
dea th . S e c t io n  10 thus nou ap p l ie s  to a ve ry  narrow 
c a te g o ry  of t r a n s f e r s ,  v i z . » those f a l l i n g  beyond two 
yea rs  but not more than f i v e  years before  death and even 
w i th in  t h i s  narrow category i t  does not apply to t r a n s f e r  
of house p rop e rty  to c lo se  r e l a t i v e s  even i f  the deceased 
continued to r e s id e  in  i t  du ring  the in te r v e n in g  th ree  
y ear s •

E v id e n t l y ,  the anomaly i s  the r e s u l t  of p ie ce 
meal a ttem pts  to co-o rd ina te  the o p e ra t io n  of the ED u i t h  
the GT. Under a u n i f ie d  scheme, g i f t s  made u i t h in  the 
c r i t i c a l  per iod  should be aggregated u i t h  bequests u i t h  
s e t - o f f  for- the GT paid w h ile  genuine g i f t s  made beyond 
the c r i t i c a l  per iod  shou ld  be exc luded . The t e s t s  of 
ge nuir.onassas l a id  doun in  s e c t io n  10 (and a ls o  the o ther 
p ro v is io n s  l i k e  s e c t io n  12 uh ich  deal u i t h  p roperty  s e t t l e d



u i t h  r e s e r v a t io n )  may be r e ta in e d  and tho t o t a l  exemption 
now a v a i l a b le  under s e c t io n  3 3 ( l ) ( o )  of ED -rc t  fo r  taxab le  
g i f t s  made beyond f i v e  yea rs  befora  death should be 
withdrawn# The p ro v is io n s  of s e c t i o n  10 should a lso  be 
t igh tened  to remove the weaknesses d iscussed  in  Appendix .11*1 • 
I t  may be added however th a t  p ro v is io n s  l i k v  s e c t io n  10 and 
. j c t i o n  12 uould  not be re q u i r e d  undor a com ple te ly  u n i f i e d  
system of e s t a te  and g i f t  t a x a t io n .  So long as u n i f i c a t i o n  
remains p a r t i a l  there  i s  no a l t e r n a t i v e  but to r e t a i n  thorn.
Tha r a t e s  of the GT should a lso  be such as to ind.uco 
l i f e t im e  t r a n s fe r s  but w ith o u t  prov id ing  an avenue f o r  
a vo id in g  the  ED a l to g e th e r .

Under the e x is t in g  system the ep fe c ' r a t e s  of 
g i f t  taxes a t  a l l  s labs  upto fc.20 Is k h a re  h igher then the 
ED r a te s  even though the m arg ina l r a t e  above "Q lekh  i s 
h igher by 10 percentage  p o in ts  in  the  ca?c  of ED.. Th is  i s  
probably  because of lower exemption .lim it  and the higher 
r a t e s  on the i n i t i a l  s la b s  under the G i f t  Tax Act (GT A c t ) .  
N e ve r th e le s s ,  i t  i s  p o ss ib le  fo r  s w ea l thy  person to 
s p l i t  up h is  e s ta te  by c a r e f u l l y  planned spread over of 
g i f t s  in  h is  l i f e t im e  and take  advantage of the v a r io u s  
exemption p ro v is io n s  such as spouse g i f t s ,  marr iage g i f t s ,  
g i f t  o f in su ran ce  p o l i c i e s ,  e t c . ,  and the reby  rec'uca the 
p roperty  owned by him a t  the time of death to a low l e v e l ,  
i f  not below the exemption l i m i t .  Th is  presumably 
e x p la in s  why g i f t s  of l e s s  than  Rs 1 lakh account  for over 
99 per cen t  n e a r ly  of the g i f t s  coming uncer che GT. To 
reduce the scope fo r  such avo idance w i th o u t  d iscou rag ing  
g iv in g  in  one’ s l i f e - t im e  the GT ra te s  in  the i n i t i a l  s labs 
may be stopped up from 5 and 10 per cent to 10 and 15 
per cen t  and co rre sp o n d in g ly  in  the upper s labs  as suggested 
in  P a r t  I .



A well-known medium fo r  avo idance . of . t r a n s fe r  taxos
'• those

i s  ths i n s t i t u t i o n  of "T ru s ts  and as noted a iready/have  
boon used in  In d ia  too to d e fe a t  d i r e c t  ta x a t io n *  T ru s ts  
p ro v id in g  b e n e f i t  to  s p e c i f ie d  persons fo r  l i f e  and 
th e r e a f t e r  to th e i r  c h i ld r e n  were a popular v e h ic le  in  the 
USA fo r  s k ip p in g  gene ra t ion s  w h ile  t r a n s f e r r in g  p roperty  
w ith o u t  paying any e s ta te  or g i f t  tax* In  In d ia  in t e r e s t s  
ceas ing  on death are deemed to pass and thus g enera t ion -  
sk ip p in g  i s  not so s im p le  under the In d ian  ED Act.
However, no assessment on account of cessor of i n t e r e s t  
can be made in  the even t of the death of a b e n e f ic i a r y  in  
a d i s c r e t io n a r y  t r u s t *  F a i r l y  s t r in g e n t  measures have been 
taken in  the income tax and w ea lth  tax  laws to n e u t r a l i s e  
the advantage from s e t t in g  up d i s c r e t io n a r y  t r u s t s .  As 
ex p la in ed  in  Appendix 11*2 where the matter has been 
examined in  f u r th e r  d e t a i l ,  soma advantage can s t i l l  be 
d e r ived  from these t r u s t s .  I t  i s  th e re fo re  d e s i r a b le  to 
in c o rp o ra te  measures in  the ED Act too to d ea l  w ith  such 
t ru s t s *  P o s s ib le  l in ^ s  of re form  in  t h i s  regard  a re :

( i )  Taxing a sLice of the t r u s t  p ro p e r t ie s  in
p ro p o rt io n  to th a t  of the b e n e f i t s  a c t u a l l y  
r e c e iv e d  by d eceased b e n e f ic ia r y  in  the l a s t  
th ree  years  of death* But as in  the case of 
t r a n s f e r s  to c o n t ro l le d  companies (d is c u s se d  
below ) the d e te rm in a t io n  of b e n e f i t s  a c t u a l l y  
r e c e iv e d  may p resen t acute d i f f i c u l t i e s *
Hence the a l t e r n a t i v e s  mentioned under 
( i i )  and ( i i i )  below might be more f e a s i b l e .

( i i )  Taxing tha p ro p e r t ie s  of a d is c r e t io n a r y  
t r u s t  a t  the  r a t e  of 25 per cen t  every  10 
y e a r s , . a s  under t h o - B r i t i s h  CTT.

( i i i )  Yet another and s im p le  a l t e r n a t i v e  would be to 
impute equal share  to a l l  b e n e f i c i a r ie s  in  the 
a s se ts  of the t r u s t *



In s ta n ce s  of e va s io n  of ED coming to l i g h t  are 
s u r p r i s in g l y  few . I t  is  not easy to concea l asse ts  l i k a  
house or e q u i t ie s  and bank ' da pos its  e s p e c i a l l y  s in ce  
su ccess io n  to these  a s se ts  o f te n  re q u ire s  j u d i c i a l  
a u t h o r i s a t io n .  I t  is  on ly  asse ts  l ik e  cash , j o u e l l e r y  
and household a s se ts  and to some ex te n t  a s s e ts  of bus iness  
which are amenablo- to concea lm ent. Although not many 
. encre te  cases of e va s io n  have come to l i g h t ,  i t  would 
oe u n r e a l i s t i c  to suppose th a t  e va s io n  is  not p ra c t is e d  in  
the ED a t  a l l *  Hence the p ro v is io n s  fo r  co u n te r in g  e vas io n  
in  the ED Act need to be s t ren g th en ed . Measures which help  
t h i s  o b je c t i v e  a re ;

fo r
( i )  The p e rm is s ib le  period  / reopen ing  an ED

case may be extended in  the case of co n ce a l
ment from the e x is t in g  3 yea rs  to 8 years 
where the quantum of concea led  w ea lth  exceeds 
a s p e c i f ie d  l i m i t ,  say , Rs 1 ,00 ,000 .

( i i )  The p ro v is io n s  f o r  pena lty  shou ld  be
t ig h ten ed  up to c a s t  a j o i n t  and s e v e r a l  
l i a b i l i t y  to make a true  s ta tem en t of a l l  
d u t ia b le  a s se ts  l e f t  by a deceden t. The 
account shou ld  e i t h e r  be v e r i f i e d  by a l l  
major le g a te e s  or account shou ld  be 
subm itted  s e p a r a t e ly  by each*

( i i i )  There i s  no p ro v is io n  fo r  p ro se cu t io n  in  the ED 
A c t ’ as such fo r  any o ffen ce*  Proceed ings 
fo r  p ro secu t io n  can-, of course , be i n i t i a t e d  
under the In d ia n  Pena l Code f o r  f.a lse  
a f f i d a v i t  w h i le  f i l i n g  the s ta tem en t of 
account fo r  ED assessment. That however



i s  cumbersome. P ro v is io n s  s im i la r  to 
those in  tho Income-tax Act shou ld  bo 
in co rp o ra ted  a u th o r is in g  p ro secu t io n  fo r  
concealment and other s e r io u s  o f fe n c e s .

( i v )  C laim to t i t l e  to p ro p e rty ,  s tan d in g  in
the name of a benamidar, by le g a te e s  of a 
deceased person on grounds of su cce ss io n , 
should be fo rb id d en  un less the property  
i s  inc luded  in  the ED accoun t.

This u i l l  he lp  to counter the p ra c t ic e  of keeping 
p ro p e r t ie s  in  Benami. Such a p ro v is io n  a l r e a d y  e x is t s  to 
counter e v a s io n  of income tax and u e a l th  tax and shou ld  be 
extended to cover the t r a n s fe r  taxes as w e l l .

b• E x c lu s io n s ,  exem ptions, reba tes  and r e l i e f s . Pr o pe r - 
t i e s  of c e r t a in  c a te g o r ie s  are ta ta .T ^ x c lu d cd  from PiI of a 
tax ab le  e s ta te  u h i le  some.are inc luded  fo r  r a te  purposes. 
Each o f these item s c o n s t i t u t e s  a source of leakage of 
d u ty . Leakage of the base is  f a c i l i t a t e d  p a r t i c u l a r l y  by 
items uh ich  do not f ig u r e  in  the tax base . at a l l .  The 
p r in c ip a l  sources  of leakage a r e J  ( i )  ^ se p a ra te ” e s ta te  
p ro v is io n  under s e c t io n  3 4 (3 )  of the ED Act.; ( i i ) e x c l u s  ion 
of a g r i c u l t u r a l  land? ( i i i )  exemption of coparcenary  
i n t e r e s t  in  HUF p roperty  and ( i v )  immovable p roperty  
s i t u a te d  o u ts id e  In d ia  and moveable s e t t l e d  p roperty  in  
c e r t a in  cases .

( i )  S ep a ra te  e s t a t e . Under the p ro v is io n s  of 
s o c t io n  3 4 (3 ) of the ED A ct ,  pro per ty  pass ing  or deemed 
to pass on the death of the deceased in  uh ich  he had never 
any i n t e r e s t  is  regarded as an e s ta te  by i t s e l f .  Such



estate is not aggregated uith other properties, but ED is 

leviable on such property separately at the rate 

applicable to the principal value thereof. The courts 

have interpreted the section to mean that each such 

estate is to be assessed separately and if more than one 

passes on the death of the deceased no aggregation is 

permissible. inter se. The result is ..tha.t, if the value 

of any such estate- h'npt?‘?hs to be e q u a l ’to or below the 

exemption limit, no duty is leviable.: Common examples 

of such estates are (a) rnonies payable under policies 

issued under the Married Women's Property Act; (b)annuity 

payable, after the death of the deceased, to family 

members or other relatives b y  the insurance companies 

against payment of either lumpsum or periodical premiums 

paid by the deceased while alive, (c) monies payable 

under an accident insurance policy/policies taken by the 

employer on the lifo of the deceased employee where the 

employee had no power . of nomination to, or disposal over, 

policy monies; (d) ex-gratia payment receivable under 

the Deposit Linked Insurance Scheme in accordance with 

Rule 33A of the General Provident Fund (central Services]) 

Rules, a tc.

Uith the growth of general consciousness amongst 

the people of the need for saving and making provision 

for employees/dependants • • the number of such estates 

uould presumably have multiplied. Uith the recent 

increase in the exemption limit the chances are that most 

such estates, taxable in principle, uill go out of tha 

tax net# Not only are such estates excluded from the main 

corpus of the dutiable PU, they adversely affect it 

indirectly in the sense that, but for the creation of such



e s t a t e s ,  monies spen t fo r  tha same, un less  spen t during  
l i f e t i m e ,  uould  have appeared in  the form of property  
pass ing  under s e c t io n  5 and/or 6 . In  the case of items
( l )  and ( 2)  enumerated above, the courts  have a lso  taken 
tha view th a t  tho p e r io d ic  payments of premijm by tho 
deceased do not c o n s t i t u t e  g i f t s  fo r  purposes of G i f t s  
Tax Act* U ith  the p a r t i a l  u n i f i c a t i o n  of e s ta te s  and 
j i f t s  over 7 fr1- 1r' pry' p ro v is io n  Tor exemption
of in t e r - s  pa us a l  t r a n s fe r s  of upto Rs 3 lakh , the ' 's e p a ra te 15 
e s ta te  p ro v is io n  s' cl .J uO done ay ay u ith *

( i i ) ■§-xPj-1 *L'JzHr l c-u-^  ̂u.r_a  ̂ }■an^* Under the
C o n s t i tu t io n ,  no e s ta te  duty can b e- le v ied  on a g r i c u l t u r a l  
land  uunder a C e n t ra l  Act un less  au tho r ised  by the S ta te s *  
The l e g i s l a t u r e s  of a l l  S t a te s  except 3ammu & Kashmir and 
U est Benga l had consented to the ex ten s ion  of the ED to 
a g r i c u l t u r a l  land* Hence a g r i c u l t u r a l  land s i tu a te d  in  
the  S t a t e s  l i s t e d  in  the F i r s t  Schedu le  to the ED Act 
uere in c lu d ed  in  the PV-for purposes of the ED* Some 
co n cess io n - in  duty uas prov ided  fo r  a g r i c u l t u r a l  land 
in c lu ded  in  e s t a t e s  of le s s  than Rs 2 lakh» In  tho Budget 
Speech fo r  1983-84, the Union F inance  M in is te r  has announced 
th e  in t e n t io n  o f ex c lu d in g  a g r i c u l t u r a l  lands from the 
purview of the ED m ain ly on the ground th a t  v a lu a t io n  of 
a g r i c u l t u r a l  land  leads to a d m in is t r a t iv e  d i f f i c u l t i e s  and 
l i t i g a t i o n s *  The y i e l d  from the le v y  a lso  has not been 
s i g n i f i c a n t  so far..

Desp ite  i t s  in c lu s io n  in. the tax base in  most 
S t a t e s , r e b a t e  on a g r i c u l t u r a l  land in  the non-scheduled 
S t a t e s  c u r r e n t ly  accounts f o r  n e a r ly  2 to 4 per cen t of the 
revenue lo s s  caused by re b a te s  and exemptions. I f  lands



s i tu a te d  in  the scheduled S t a te s  a lso  are l e f t  out, the 
leakage w i l l  presumably be much l a r g e r .

Uhat i s  more, the re  is  no d e f i n i t i o n  of a g r i c u l t u r a l  
land  in  the ED Act. Uhat c o n s t i t u t e s  a g r i c u l t u r a l  land  has 
been a source  of d ispu te  and has gene up f o r  j u d i c i a l  
a t t e n t io n  in  many c o n te x ts .  The d i s t i n c t i o n  uas im portan t 
even when e s t a te  duty was l e v i a b le  on a g r i c u l t u r a l  land 
oecause of the concess ion  in  duty a llowod fo r  a g r i c u l t u r a l  
land inc luded  in  s m a l l c  c t a t s s  and the re b a te  on 
a g r i c u l t u r a l  land granted fo r  lands s i tu a te d  in  the non
scheduled  S ta te s #  U i th  t o t a l  exemption as proposed nou, 
the q u es t io n  u i l l  a cq u ire  "u r th e r  im portance• s in ce  the 
t a x a b i l i t y  of vacan t  lando u i l l  depend c r u c i a l l y  on the 
c h a ra c te r  o f the lands in  q u e s t io n .  In  the absence of any 
d e f i n i t i o n  in  the Act, the trea tm en t o f a g iven  p iece of 
land  in  b o rd e r l in e  cases u i l l  depend l a r g e l y  on j u d i c i a l  
r u l i n g s .

F o l lo u in g  a d e c is io n  of the Madras High Court in  
S a r o j i n i  D ev i v . S r i k r i s h n a  fo r  a long time the c r i t e r i o n  
used in  d ec id in g  the c h a ra c te r  of any vacan t  land uas 
uhether i t  uas used or capab le  of being used fo r  a g r i c u l 
t u r a l  purpose. S i r ,c n a l l  v acan t  land un less  t o t a l l y  
ba rren  can be put to c u l t i v a t i o n ,  i t  uas p o ss ib le  to c la im  
tax concess ion  fo r  lands s i t u a t e d  even in  the h ea r t  of b ig  
touns as a g r i c u l t u r a l  and i t  uas not easy fo r  revenue 
a u t h o r i t i e s  to Jcr;y „ _ ! .  . '

A fte r  a gauj a e a i  of u n c e r ta in ty  over many years  
the Supreme Court handed doun a r u l in g  in  1 976 in  the case 
of CED v .  Uenugopala 1/erma R a ja  uh ich  had the e f f e c t  of 
narrow ing doun the ambit o f I!agr i c u l t u r a l  iand ',! somewhat#



F o l lo u in g  i t s  e a r l i e r  d e c is io n  in  a u e a l th  tax case (CUT 
v* Off ic e r- in - C h a rg e ,  Court o f Wards, P a ig a h ) ,  the Supreme 
Cou rt  had l a id  doun (th a t  in  d a d d in g  the  c h a ra c te r  o f a 
g iven  p iece  of land i t  i s  not merely p o t e n t i a l i t y  but i t s  
a c tu a l  c o n d i t io n  an J ’:.r>t3nr!cd user which ha^ to be -taken 
in to  accoun t, !iUhat is  r e a l l y  r e q u ire d  to be ‘shown is  
the connec tion  u i th  an a g r i c u l t u r a l  purpose an-d user and 
not the mere p o s s i b i l i t y  of user of land ? 'by soma p o ss ib le  
fu tu r e  owner o'- ; ; v : r  - : •; l:!*:; ~ ~J purpose?. M
The r u l in g  by the Supreme Court no doubt has reduced the 
scope fo r  revenue leakage from exemption of 5i agr ic  u l tur a l 
l a n d ” c o n s id e ra b ly .  Evan so , the p o s s i b i l i t y  of d isp u te s  
reg a rd in g  the  c h a ra c te r  of lands around growing c i t i e s  
rem ains s in c e  the matter u i l l  now drp^nd la r g e ly  on the 
f a c t s  re g a rd in g  a c tu a l  useo The va lu e  of such lands 
in v a r ia b l y  goes much beyond uhat i s  u a rran ted  by t h e i r  
a g r i c u l t u r a l  p o t e n t ia l  and th e re  can bo l i t t l e  j u s t i f i c a t i o n  
fo r  t h e i r  e x c lu s io n *

To avo id  dis putes and prevent revenue loss a 
d e f i n i t i o n  of a g r i c u l t u r a l  land  s im i la r  to th a t  conta ined  
in  S e c t io n  2 ( l 4 ) ( i i i )  o f the IT Act should  be in co rp o ra ted  
in  the ED Act a lso  to remove a l l  doubts i f  i t  is  f i n a l l y  
decided to exclude a l l  a g r i c u l t u r a l  land from the tax base*

I t  uould houever be p re fe ra b le  to continue  the 
in c lu s io n  of a g r i c u l t u r a l  land  in  the p r in c ip a l  va lu e  of 
e s ta te s  fo r  ED purposes. F o r ,  ap a r t  from the damaging 
o f f s e t  on the base and the  e f f i c a c y ,  tax-axem ption fo r  
any p a r t i c u l a r  item  of u-sa i such as a g r i c u l t u r a l  land 
c re a te s  d i s t o r t io n s  and v i o l a t e s  e q u i t y .  I-t i s  to be 
noted th a t  co n ce ss io n a l trea tm en t of a g r i c u l t u r a l  land  fo r  
death d u t ie s  in  UK has i n v i t e d  c r i t i c i s m  from experts  as



i t  does not r e a l l y  h e lp  anyone except fa rm ers  in  
possess ion  of big farms as tha concess ion  gets c a p i t a l iz e d  
through h igher land v a lu e s  (Kay  and K in g , 1980). D esp its  
d i f f i c u l t i e s  of v a lu a t io n ,  th e re  is  no reason  why 
a g r i c u l t u r a l  land should be excluded frum the purview of 
the e s ta te  duty e s p e c ia l l y  when g i f t  tax is  . le v iab le  and 
the Supreme Court has upheld the power of the Centre to 
le v y  the g i f t  tax on a g r i c u l t u r a l  land  (GTD v .  D«H« N aza ra th ) .  
V a lu a t io n  shou ld  ne ~ t.n ins u^ux au le  problem i f
based on p o t e n t ia l  y i e ld  as data  on y i e l d  are now a v a i l a b le  
in  most p a rts  of the country.. Tha q u es t io n , i t  is  subm itted , 
r e q u ir e s  r e c o n s id e r a t io n .

( i i i )  O p e ra t io n  o f persona l law of M itakshara  H indus. 
Under tho p e rso n a l laws o f Hindus belong ing to the M itakshara  
S ch o o l,  a male 'c h i ld  born in  a M itaksnara  Hindu fa m i ly  
a cq u ire s  an i n t e r e s t  in  the j o i n t  fa m i ly  p roperty  r i g h t  
from b i r t h ,  equaljjb°hat of h is  fa th e r  and ‘o ther b ro thers  
and on the death of the f a t h e r ,  the sons i n h e r i t  the 
p roperty  not as h is  h e ir s  but by s u r v i v o r s h ip .  Th is  is  c a l le d  
the coparcenary  in t e r e s t *  As a r e s u l t  of the o p e ra t io n  of 
th is  law , when the f a t h e r  of the fa m i ly  d ie s ,  what passes 
i s  h is  i n t e r e s t  a t  the time of h is  deathsth a t  i s , o n l y  a 
f r a c t i o n  of the fa m i ly  e s t a t e .  The f r a c t i o n  has to be 
determ ined on the basib of a n o t io n a l  p a r t i t i o n  of tha 
fa m i ly  p ro p e r t ie s  on the date  of death and in  such a 
p a r t i t i o n  sons of the deceased along w ith  h is  w ife  have 
to be a l lo c a te d  equa l share (H indu widows are  a lso  
t re a te d  as coparcenary  fu r  a i l  p r a c t i c a l  purposes v id e  
r u l in g  of the SC in  CED v« A l l c d i  Kuppuswamy).

The o p e ra t io n  of the M itakshara  law c re a te s  an 
acute in e q u i t y  in  the in c id e n ce  of e s t a te  duty as between 
p roperty  owners be long ing  to d i f f e r e n t  schoo ls  of Hindu



Lau and to o ther communities, a p a r t  from the f a c t  th a t  
i t  a c ts  as a s e r io u s  c o n s t r a in t  on the e f f i c a c y  of the 
ED as an e q u a l iz e r  of in h e r i t e d  wealth* The burden of 
ED fo r  e s ta te s  governed by M itakshara  schoo l and 
o th e rs  are  shoun in  Tab le  2. In  a case where the head 
of a f a m i ly  ouning an e s ta te  of-Rs 10 lakh and c o n s is t in g  
of 4 male members d ie s ,  the duty i s  Rs 2,15*000 i f  tho 
fa m i ly  i s  governed by the o rd in a ry  lau of su ccess io n  but 
uould come to on ly  Rs 53, 750 i f  i t  belongs to the . M itakshar a 
s choo l*  No duty is  payable i f  the re  are 7 co p a rcen e rs .

Under the p resen t la u ,  the coparcenary  i n t e r e s t  
o f a l l  l i n e  a l  d is ten d  an t s)f the deceased is  aggregated in  
the p r in c ip a l  v a lu e  o f the e s ta te  passing  on h is  death but 
reb a te  i s  a l low ed  a t  the average r a te  on the share  of o the r  
coparceners  so th a t  on ly  the deceased ’ s i n t e r e s t  is  
su b jec ted  to tax* Even so , as the ta b le  shows, there  i s  
c o n s id e ra b le  d i s p a r i t y  in  the l i a b i l i t y  to e s ta te  duty as 
between persons belonging to d i f f e r e n t  schoo ls  of Hindu 
1 aw •

U ith  ths e x is t in g  system of porsona l laws i t  i s  
not easy to f in d  a s o lu t io n  to the in e q u it y  and the 
leakage o f revenue caused by t h i s  f a c t o r .  One s o lu t io n  
cou ld  be to put the  deceased c o p a rc e n e r 's  i n t e r e s t  on the 
top s la b s  of the p r in c ip a l  v a lu e  w h ile  de te rm in ing  th e  tax 
payab le . T h is  w i l l  h e lp  to reduce the in e q u it y  to some ex ten t 
as brought out in  'a b le  2 ( v id o  f ig u r e s  under c o ls .  b ) .



TABLE 34

Comparison of Incidenca pf ED for P\l Under Dayabhaqa and Mitakshara Schools

P »1/ • 
(Rs)

7ax payable Tax payable (Rs) under Mitakshara rule uith co-parceners numberinc
under Daya- 2 4 ' '5

J  ■■ ■ h 'im iw  1i »  ua»  r w i B M a n n - i . w mmn  iin i m Imi ui iiiii ■if  ■ \ wmwm i—  m y - w —  w — w -

bhacja^rule ( a X  (, b) (a) ( b ) (b) TFT

2,000,00 
5,000,00 

1 0 , 0 0 0 , 0 0  
20,000,00 
50,000,00 

1 ,0 0 ,0 0 0 , 0 0

No te S ( a )
Cb)

5,000 
65,000 

2,1 5,000 

6 ,65,000 

32,1 5,000 

74,65,000

Nil 

32,500 

1 ,07 ,500  
3,32,500 

16 ,07,500 

37,32,500

Nil

42,500

1.50.000

4.50.000 

21 ,25,000 

42,50,000

N i l .  

Nil 

53,750 

1 ,66,250 

8,03,750 

18,66,250

Nil 

Nil 

75,000 

2,50,000 

10,62,500 

21,25,000

Under the existing system

Where the share cf the deceased co-parcener 
is placed on the top slab of the P.l/.

Nil 

Nil 

43,000 

1 ,33,000 

6,43,000 

14,93,000

Nil 

Nil 

70,000 

2,00 ,000 

8,50,000 

17,00,000

Nil

Nil

Nil

95,000

4,57,143

Nil 

Nil 

Nil 

1,42,857 

6,07,1 42

1 0,57,143 12,1 4,285



s i t u a t e o ut sJL de_ In d ia  and 
Fa 1 lowing thamovable

B r i t i s h  p r a c t i c e  under the  ED Act, a l l  p rope rty  s i t u a te d  
o u ts id e  In d ia  i s ,  in  a l l  c ircu m stan ces , exempted from duty# 
As regards  fo r e ig n  movable property,- i f  the deceased 
happened to be dom ic iled  in  In d ia ,  no exemption is  
a v a i l a b l e .  I f ,  however, the deceased was dom ic iled  o u ts id e  
In d ia ,  no e s t a t e  duty '-was payable in  r e s p e c t  of fo r e ig n  
movable p roperty  excep t in  the case of s e t t l e d  property  
whore the s e t t l o r  was d o m ic i led  in  In d ia  when the  s e t t l e 
ment took e f f e c t .  In  o ther words, b road ly  speak ing , 
immovable p roperty  s i tu a te d  abroad is  t o t a l l y  ou ts id e  the 
tax net, and, s i m i l a r l y ,  movable p roperty  s i tu a te d  abroad 
is  a l s o  not tax ab le  unless, the deceased, was dom ic i led  in  
In d ia .  ^Whatever might have been the lo g ic  un der ly ing  
these p ro v is io n s  when the ED l e g i s l a t i o n  uas enacted , 
they seem to r e q u ir e  r e c o n s id e r a t io n  to s tren g th en  the  
base and improve e q u i t y .

equa l s iz e ,  there  i s  no reason  in  e q u i t y  f o r  exc lud ing  
fo r e ig n  p roperty  from the base where the deceased happened 
to be a c i t i z e n  o f  the c o u n t r y .  Under the ClT now in  
o p e ra t io n  in  the UK, a l l  p ro p e r t ie s  of a dom ic iled  
in d i v id u a l ,  whether s i t u a te d  a t  home or abroad, -are . 
cha rgeab le  to du ty . For o ther people , on ly  p roperty  
u i t h i n  the U n ited  Kingdom is  in c lu d ed . S e t t l e d  p roperty  
s i tu a te d  abroad of uh ich  the deceased uas a l i f e  tenant 
i s  excluded un less  the s e t t l o r  happened to beadom ic ile  
a t  th e  time the s e t t le m e n t  uas made. There is  no 
requ irem en t th a t  the deceased shou ld  be dom ic iled  in  the 
coun try  imposing the tax a t  the time o f d ea th . F o re ig n  
immovable p roperty  i s  excluded  from the P\l p o ss ib ly  on the

I f  t h i s  tax i s  to f a l l  e q u a l ly  on e s t a te s  of



c o n s id e ra t io n  th a t  re co v e ry  of tha tax can be a problem 
and tha country  uhere i t  i s  lo ca te d  is  in  a b e t te r  
p o s i t io n  to tax i t  and in  any case no coun try  is  l i k e l y  
to g ive  up tho r i g h t  to tax immovable p roperty  loca ted  
u i t h i n  i t s  f r o n t i e r s *  U h i le  there  i s  some fo rc e  in  t h i s  
argument, i t  does not f o l l o u  th a t  the v a lu e  of such 
p roperty  cannot be inc luded  in  the P\J at l e a s t  to 
determ ine the r a t e  of tax in  re s p e c t  of the p roperty  
s i t u a te d  u i t h i n  the co u n try .

The problem uas ta ck le d  in  S r i  Lanka by making
a d i s t i n c t i o n  betueen a deceased 's  " t o t a l  - s t a t e !! and/
nS r i  Lankan e s t a t e ” . • "T o t a l  e s t a t e ” covered a l l  p ro p e rty ,  
uherever s i t u a t e d ,  and !,5 r i  Lankan e s t a t e '1 inc luded  a l l  
p roperty  excep t immovable p roperty  held o u ts id e  S r i  Lanka* 
The duty uas charged on the v a lu e  of !,S r i  Lankan e s t a t e ’1 
a t  the r a t e  payable on the  v a lu e  o f the " t o t a l  e s t a t e , "  
( G u l a t i ,  I . S . ,  1 957)* S im i la r  p ro v is io n  a lso  e x is t s  in  
Canada and nou in  UK.

I t  i s ,  t h e re fo re ,  suggested th a t  in  the case of 
a person d o m ic i led  in  I n d i a , f  ore ign a s s e ts ,  uhether movable 
or immovables should be in c luded  in  the PiI a t l e a s t  fo r  
purposes of d e te rm in ing  the  r a te  of duty on asse ts  s i t u a te d  
in  In d ia *-

In t h i s  connec tion , s in c e  ED l i a b i l i t y  depends 
c r u c i a l l y  on the lo c a t io n  of a s s e ts ,  i t  i s  necessary  to 
s p e l l  out the c r i t e r i a  to be app lied  in  de te rm in ing  s i t u s .  
R u le s  8 and 9 o f the £Q R u le s  la y  doun the c r i t e r i a  to be 
fo l lo u e d  in  t h is  re g a rd .  These houever uere f ix e d  long ago 
and need to be r e v is e d .  The p r in c ip le s  suggested by the



Asprey Committee fo r  tho purpose seem to bo w e l l  thought 
out and might ba considered  fo r  a p p l ic a t io n  in  In d ia  
(Appendix I I * 3 ) »

The concept of ' 'd o m ic i le '1 a lso  may ba re v is e d  on 
the same l i n e s  as in  UK under the CTT* Under the schema 
of the CTT the term d o m ic i le  has a wide conno ta t ion*  A 
non—dom ic i led  person is  deemed fo r  CTT purposes to be 
dom ic iled  in  tha UK a t  tho r e l e v a n t  times i f  any one of 
the fo l lo w in g  c o n d it io n s  i s  s a t i s f i e d *

( a)

(b )

( c )

For purposes o f ( b )  above, the q u es t io n  whether 
a parson uas r e s id e n t  in  the UK in  any yea r  of assessment 
must be determ ined as f o r  income tax w ith o u t  regard  to 
any t e s t  w ith  re fe re n c e  to any d w e l l in g  house a v a i la b le  
in  the UK fo r  h is  use*

Sometimes c o n tro v e rs y  a r is e s  as to the a c tu a l  
d o m ic i le  of a parson dying in  In d ia *  Although a fo re ig n e r  
might hava been l i v i n g  in  In d ia  fo r  a number of yea rs  i t  
becomes d i f f i c u l t  to t r e a t  him as dom ic iled  in  In d ia  in  tho

ha was dom ic iled  in  UK on or a f t e r  10th 
December, 1974 and w ith in  the threo  
yea rs  im m ed ia te ly  preced ing the r e le v a n t  
t im e; or
ho was r e s id e n t  in  the UK on or a f t e r  10th 
December, 1974 and not le s s  than 1 7 of the 
20 yea rs  of assessment end ing-w ith  tho year 
of assessment in  which tho r e l e v a n t  time 
f a l l s ;  or
he has, s in ce  10th December, 1974, bacome 
and has remained dom ic iled  in  the Channel 
Is la n d s  or I s l e  o f Man and, im m ediate ly  
before  becoming dom ic iled  th o ra ,  he was 
dom ic iled  in  tho UK (Board  of In lan d  Revenue, 
C a p i t a l  Tr ansf er , Tax* 1 9 77)



absence of any s p e c i f i c  p roo f, fo r  uh ich  tha onus l i a s  w ith  
tho departm ent, to e s t a b l i s h  th a t  he r e l in q u is h e d  tho 
do m ic i le  of o r ig in  and opted fo r  In d ian  d o m ic i le .  O b v io u s ly ,  
to overcome such d i f f i c u l t i e s ,  the UK Act has nou provided
an a l t e r n a t i v e  t e s t  fo r  d e te rm in a t io n  of do m ic i le  on the
b as is  of re s id e n ce  under the Income-tax Act. Th is  approach 
has a lso  r e c e iv e d  the app rova l o f the Madras High Court 
in  a re c e n t  case (CED v* Dr. Ida B e l l a  S c u d d a r ) .  F o l lo w in g  
t h is  j u d i c i a l  s a n c t io n ,  s u i t a b le  p ro v is io n  nay be made in  
ED Act fo r  d e te rm in a t io n  of dom ic i le  on tho b a s is  of leng th
of s ta y  in  the co u n try .

There are  a number of o ther itoms fu r  exemption 
uh ich  c a l l  f o r  r e v ie u .  One i s  a s p e c ia l  p ro v is io n  r e l a t i n g  
to r u l e r s  of former In d ia n  S t a t e s .  U ith  the exemption nou 
a v a i l a b le  fo r  one. r e s i d e n t i a l  house there  i s  no need fo r  a 
sep a ra te  exemption f o r  r e s i d e n t i a l  b u i ld in g  of former 
r u l e r s .

Apart from the exemption fo r  one r e s i d e n t i a l  house 
upto Rs 1 lakh among the items f o r  uh ich  exemption is  
a v a i l a b l e  upto c e r t a in  m o n e t a r y  l im i t s ,  tho no tab le  o n e s  

a r e :  g i f t s  made in  c o n s id e ra t io n  of marriage upto Rs 10,000 
and g i f t s  to meet the normal ex pend itu re  of the deceased 
a lso  upto a sum of Rs 10,000 and household goods, t o o ls ,  
implements, e t c . ,  upto Rs 2 ,500. G i f t s  upto Rs 10,000 mads 
on the o ccas io n  of the m arriage of a dependent r e l a t i v e  
or g i f t s  of insu rance  p o l i c i e s  to any dependent o ther than 
w ife  upto a maximum of Rs 10,000 in  the aggregate  in  ojne or 
more p rev iou s  yea rs  in  r e s p e c t  of each such donee areXexempt 
from GT •



U ith  the proposed in t e g r a t io n  of g i f t s  and
bequests , the exemptions f o r  g i f t s  fo r  m arriage made
u i t h i n  the c r i t i c a l  per iod shou ld  a lso  be in te g ra te d  u i th
exemptions fo r  the same purpose under the ED Act* Keeping
th is  in  view and a lso  the impact of i n f l a t i o n ,  the l im i t s
fo r  t h is  may be. r a is e d  to Rs 30,000 fo r  GT and ED taken
to g e th e r .  For g i f t s  made beyond the c r i t i c a l  period  the
exemptions fo r  m arriage and normal ex pend itu res  ncu
a v a i l a b le  may continue*. Exemption im;y b .: grc nt .'d iso

fo r  qif-VQ . up,to a mayimum of Rs, 5,000 a year ‘fo r  each J  ‘ ' in c lu s iv e  of expend itu res  on 'education*
dependent c h i l d ’̂ _ The exemption g ranted  fo r  g i f t s  of 
p o l i c i e s  of in su ran ce  or a n n u i t ie s  to dependants o ther than 
w ife  may be u ith d ra u n .

Tha exemption f o r  household goods, t o o ls ,  e t c . ,  
of upto Rs 2,500 uas f ix e d  long ago and is  e v id e n t ly  
in adequ a te . I d e n t i f i c a t i o n  of household goods and t h e i r  
v a lu a t io n  pose d i f f i c u l t  problems. In  ve ry  f e u ’ cases the

* '
va lu e  of household goods of any s u b s t a n t ia l  amount is  
in c lu ded  in - th e  p r in c ip a l  v a lu e .  To ro q u ir e  an account 
o f household goods to be subm itted  fo r  e s ta te  duty and, 
uhat i s  more, to v e r i f y  such accounts i s  to in tru d e  too 
much in to  the p r iv a c y  of donees and le g a te e s  of e s t a t e s .  
Cons ide r ing  the i m p r a c t i c a b i l i t y  of b r ing ing  households 
under t a x a t io n ,  i t  uou ld  be d e s i r a b le  to exempt a l l  
household goods excep t i d e n t i f i a b l e  consumer du rab les  of 
more than  a c e r t a in  v a lu e ,  say  Rs 3,000 each ( a t  c o s t )  
and a l l  items of j e u e l l e r y .

As mentioned e a r l i e r ,  there  are a fe u  items of 
exemption u h ich  are aggregated in  the p r in c ip a l  va lue  
fo r  r a t e  purposes and r e l i e f  i s  granted  on such items a t



the  average r a t e  o f du ty . The most im portan t items in  t h i s  
ca tego ry  are in su ran ce  p o l i c i e s  assigned  fo r  payment of 
e s ta te  duty and depos its  towards payment of e s t a te  duty to 
the e x te n t  o f duty payable or Rs 50,000 whichever is  l e s s .
Th is  seems to be too la rg e  a con cess ion . At the c u r re n t
r a te s  PiI on u h ich  ED is  Rs 50,000 works out to about 
Rs 4}40»000 •

Th is  item  of exemption is  p e c u l ia r  to the In d ian  
system and i s  not-to be found e i t h e r  in  UK or in  any of
the c o u n t r ie s  of the B r i t i s h  Commonwealth. Such p o l i c i e s
fo r  payment of e s ta te  duty  or dep o s its  made u i t h  the 
Government in  a n t i c ip a t io n  of the l i a b i l i t y  ore also 
a v a i l a b l e  in  UK where they are not on ly  aggregab le  but 
a ls o  l i a b l e  to tax* In  f a c t  one of the commentators on 
the  In d ian  e s t a t e  duty has remarked th a t  lfThe u n d e r ly in g  
purpose of the In d ia n  Government in  p rov id in g  f o r  t h i s  
exemption i s  a matter fo r  s p e c u la t io n * " An in d iv id u a l  i s  
f r e e  to make any arrangement so th a t  h is  h e ir s  and 
successo rs  are  not devoid o f cash a t  the r i g h t  time fo r  the 
payment of e s ta te  duty but t h i s  i t s e l f  i s  no j u s t i f i c a t i o n  
fo r  g ra n t in g  exemption in  re s p e c t  of amount so depos ited  
or the v a lu e  re p ra se n t in g  the in s u ra n c e , p o l i c y .  These 
exemptions .may, t h e re fo re ,  be w ithdrawn e s p e c ia l l y  i f  the 
a l low ance  fo r  tax - fre e  t r a n s f e r s  to spouses and minor 
c h i ld r e n  i s  g iven  as suggested h e re .

Exemption is  a lso  a v a i l a b le  a t  the average r a t e ,  
on amounts r e c e iv e d  from l i f e  insu rance  p o l i c i e s  a f t e r  the 
death of the deceased to  the e x te n t  of Rs 5,000. Here a lso  
the p o s i t io n  in  In d ia  i s  d i f f e r e n t  from e i t h e r  the UK or 
o ther c d u n t r ie s  of the Commonwealth. Under the CTT in  UK 
the amount due on a p o l ic y  of l i f e  insu rance  a f t e r  the death



ins u n d
of the poxson/ is includibla in tha property passing on 

death* This exemption do as not soem to be required if 

allowance for spousas and minor children ara granted 

separately, as proposed here#

Apart from exemptions, set off is allowed against 

duty -payable under tha ED Act to provide relief in certain 

cases v i z . f o r  avoiding double taxation, for quick 

succession :to property, for court fees paid for obtaining 

representation to. the jstate- of a decedent, for gift tax 

paid in respect of properties included in tho~ P\J and for 

capital gai'hs t ax paid on gains: made for transfer of asset 

within a period of two yaars from death* There is also a 

provision for commutation of duty in respect of interest 

in expectancy* Those provisions ares unexception'tbl© end 

should continue* Only the provision allowing relief for 

capital gains t ax needs some attention*

As it stands now, the objective of the existing 

provision for granting relief for tax paid on capital gains 

on assets transferred within two years after death is not 

quite clear* Presumably the provision is designed to avoid 

double taxation of capital gain arising from the taxation 

of the accrued gain upto the date of death through the 

estate duty and again under income tax when the asset is 

sold and the gains are realised* The scope of the present 

provision-jhowavar, goes beyond this objective* The relief 

is now calculated on the basis of the following formula I-

R ED = T CG X V

UherL R £q  is th0 relief irv estata duty leviable under the 

section, T ^  is the tax on capital gains, E is the net



estate duty payable* after giving all roliofs and P is tho 

sale procecd of tho asset. It uill bo soon that uhere tho 

entire salo proceed? are applied towards payment of estate 

duty, tho tax on capital gains is set off in full against 

tho estate duty payable for the astato* It is conceivable 

that in some situations the capital gains tax would exceed 

the estate duty payable for the total astate. On the other
#

hand tho provision may result in total roliof from capital 

gains tax by virtue of the set-off against ED even though 

the gains accrued largely after tho data of death*

Logically, for avoiding double taxation, the relief 

in estate duty on account of capital gains tax should bo 

restricted to the estate duty charged on the accrued capital 

gains from tho asset. The relief, therefore, should be 

prov/ided in capital gains tax rather than in ED by calculating 

the ED paid on the accrued capital gain as on date of death*

c* Under-valuation of assets* The analysis presented 

in °jrt I of the report brings out that one of the principal 

factors responsible for stagnation in the base of the ED is 

under-valuation of properties. It uas noted that average 

value of movable properties per estate assessed has gone up 

from about Rs 27,000 in 1960-61 to Rs 54,000 in 1 979-80. The 

average value of immovable non-agricultural property has 

registered very little girouth. The average total value of 

astatos h a s ' decreased over^ the year (vide Table 14, Part 

Uhila this could be due'partly to a decline in tho shares of 

large estates among the estates coming under the ED, it is 

evident that valuation of assets has fallen far behind their 

markst uorth*



Tha problems of v a lu a t io n  havo been d iscussed  
b r i e f l y  in  P a r t  I  of tho r e p o r t .  V a lu a t io n  of immovable 
p roperty  i s  now require^ ' to be made l a r g e ly  , on the b a s is  of 
tho y i e ld  and, w ith  re n t  c o n t r o l  in  o p e ra t io n ,  the y ie ld s  
of o ld  p ro p e r t ie s  in  big c i t i e s  are i n v a r i a b l y  depressed . 
U n d e rrep o r t in g  o f true  va lu e s  in  t r a n s fe r  deeds has 
fu r th e r  compounded tho problems of v a lu a t io n .  The problem 
does not admit of any easy s o lu t io n .  Some improvement 
can, however, be ach ieved  in  v a lu a t io n  i f  in fo rm a t io n  
re g a rd in g  t r a n s a c t io n s  in  p ro p e r t ie s  i s  c o l le c t e d  in  a 
s y s te m a t ic  manner in  the e s t a t e  duty o f f i c e s .  R e l i a b le  
in fo rm a t io n  re g a rd in g  p roperty  t r a n s a c t io n s  can be ob ta ined  
a t  l e a s t  in  the case of t r a n s a c t io n s  in  which the Government 
or semi-government o rg a n is a t io n s  happen to be a p a r ty .

The system of hav ing  v a lu a t io n s  c e r t i f i e d  by 
approved v a lu e r s  does not seem to be working too w e l l .  To 
improve the system o f v a lu a t io n  fo r  ED i t  would be u s e fu l  to 
prov ide  fo r  r e fe re n c e  to the v a lu a t io n  o f f i c e r s  to whom 
re fe re n c e  i s  now made fo r  income tax and w ea lth  tax purposes*

I t  i s  sometimes suggested th a t  v a lu a t io n  fo r  ED 
should be the same as th a t  fo r  UT. IMo doubt r e v a lu a t io n  of 
a sse ts  a lre a d y  taxed to UT on the death of an e s ta te  owner 
can be a source of annoyance and harassment to APs. I f  a l l  
a s se ts  are va lued  p ro p e r ly  a t  market r a te s  fo r  the UT 
the re  can be no j u s t i f i c a t i o n  f o r  r e v a lu a t io n  on death .
I f ,  however, p e r io d ic a l  r e v i s i o n  of tho v a lu e  of a l l  
a s s e ts  i s  found im p ra c t ic a b le  or u n d es irab le  fo r  UT, th e re  
i s  no a l t e r n a t i v e  but to make a f r e s h  v a lu a t io n  fo r  purposes 
of the ED. For v a lu a t io n  fo r  ED should  be as c lo se  as 
p o ss ib lo  to the market v a lu e  excep t where a concess ion  i s  
g iven  s p e c i f i c a l l y  and such concess ions  are b e t te r  g iven  by



r a i s in g  the  exemption l im i t  s u i t a b ly  in s te ad  of keeping 
down the v a lu a t io n .

V a lu a t io n  of i n t e r e s t  in  p roperty  of s e v e r a l  
e th e r  types a lso  ( e . g . ,  bus iness  a s s e t s )  g ive s  r i s e  to 
d i f f i c u l t i e s *  In s t r u c t io n s  have been issued by the 
a d m in is t r a t iv e  a u t h o r i t i e s  uh ich  on tho whole t r y  to adhere 
to the scheme of the Act* I t  may on ly  be added th a t  
v a lu a t io n  o f the in t e r e s t  of a deceased who has t r a n s fe r r e d  
a s se ts  to a c o n t ro l le d  company i s  made under a s p e c ia l  
p ro v is io n  ( The C o n tro l le d  Companies R u le s ) .  The idea  is  
to take the same s l i c e  of the company’ s asse ts  as the 
b e n e f i t  r e c e iv e d  by the deceased in  the th ree  years 
p reced ing  h is  death bears to the income or p r o f i t s  of the 
company. T h is  i s  designed to p revent avo idance  by 
t r a n s fe r  of a sse ts  to c o n t ro l le d  companies. As pointed out 
by the Asprey Committee, there  is  no s trong  reason  fo r  
r e t a in in g  t h i s  p ro v is io n  in  a system where l i f e - t im e  
t r a n s fe r s  are taxed . The p ro v is io n  may th e re fo re  be 
removed* I t  w i l l  reduce the a d m in is t r a t iv e  burden 
c o n s id e ra b ly .

V a lu a t io n  of the sha re  of a deceased partner  in  a 
p a r tn e rs h ip  f i rm  has g iven  r i s e  to l i t i g a t i o n  and has been 
a source of base e ro s io n  in  ED. O ften , the p a r tn e rsh ip  
deads prov ide  th a t  the share of a deceased p artne r  may be 
acquired, by the \remaining p a r tn e rs  or a nominee o f  the 
deceased a t a s t ip u la t e d  p r ic e  even i f  th a t  happens to 
f a l l  below the t ru e  va lue  o f the sh a re .  In  such cases some 
co u rts  have held  th a t  the v a lu e  of the share of the 
deceased pa rtne r  has to be determ ined in  accordance w ith  the 
terms of the p a r tn e rsh ip  deed and th a t  the f ig u r e  mentioned 
in  the deed a lone can be taken to be the v a lu e  of the share



passing on h is  death* In s t r u c t io n s  along these l in e s  
have a lso  been issued by the  C e n tra l  Board of D i r e c t  
Taxes* T h is  approach however i s  not c o n s is t e n t  w ith  
the r a t io n a le  u n d e r ly in g  the ED. In  p r i n c ip le ,  fo r  
purposas o f the ED the va lu e  o f a p a r tn e rs h ip  share shou ld  
bo p ro p e r ly  assessed , i r r a s  p e c t iv e  of the v a lu e  mentions^ 
in  the deed. T h is  approach has a lso  been recommended by 
the Asprey Committee of A u s t r a l i a .  Houeverj i t  should be 
prov ided  th a t  in  such eases the tax payable on tha va lu e  
as per the amount mentioned in  the dead of p a r tn e rsh ip  
should be borne by the le g a te e s  of the d ecoased fs e s ta te  
w h i le  the tax  on the ba lance should be borne by e i th e r  
the s u r v iv in g  partne rs  or the nominee as tho case may be* 
Th is  l i n e  of reason ing  has r e c e iv e d  j u d i c i a l  approva l 
(CED v .  3»G. Apcar) and may be fo l lo w ed  in  a l l  oases®

T ra n s fe r  o f a sse ts  to investm ent companies has 
been a d ev ice  fo r  avo idance . The proposa l in  the 1983-84 
budget fo r  le v y in g  a tax on c e r t a in  asse ts  of companies 
goes some way to n e u t r a l i s e  the advantage of such 
t r a n s fe r s *  Even so , e ve ry  attem pt shou ld  bo made to v a lu e  
the shares  o f such companies on a proper v a lu a t io n  of t h e i r  
a s se ts *

d* D ed u ct io n s* Under the ED Act, d ed u ct ion  is  
ad m iss ib le  in  computing the P\J on account of genuine 
l i a b i l i t i e s  and a few s p a c i f ie d  items of exp end itu re  l ik e  
fu n e r a l  expenses* Some r e s t r i c t i o n s  a re , however, l a id  
down to guard a g a in s t  avo idance  by c la im in g  deduct ion  fo r  
l i a b i l i t i e s  not genu in e ly  in cu rred  and a lso  a g a in s t  asse ts  
which are exempt* But the scheme of the r e le v a n t  
p ro v is io n s  does not seam to be adequate to ach ieve  t h is  
pur pose *



The scopo <for avo idance a r is e s  from tho aboenoe 
of any c le a r  p ro h ib i t io n  of deduction  of l i a b i l i t i e s  
charged a g a in s t  assots not l i a b lo  to du ty . Th is  was 
brought out in  a caso whore tho deceased owned a 
r e s i d e n t i a l  f l a t  exempt u/s 3 3 ( l ) (m ) ,  a cqu ired  by him 
p a r t ly  w ith  funds borrowed from h is  p rov id en t  fund account 
and in su ra n ce .  Deduction  of those l i a b i l i t i e s  from tho PV 
of tho e s t a te  was re fu sed  by the assess ing  a u t h o r i t i e s  on 
the ground th a t  chose i'uxai,uu cu an axemp'c a s se t  and tho 
l i a b i l i t i e s  a c c o rd in g ly  wore s e t  o f f  a g a in s t  tho va lu e  of 
the exempt p ro p e r ty » The dedu ct ion  was, however, a llowed 
by the a p p e l la te  t r ib u n a l  on the ground th a t  tho gross 
va lu e  of the p roperty  should be considered  fo r  exemption 
u/s 3 3 ( l ) ( n 0  and there  ya s  no bar to the deduction  under 
the c o n d it io n s  l a i d  down in  S e c t io n  44 of tho ED Act 
govern ing  the  deduction  of l i a b i l i t i e s .

In  c o u n t r ie s  where ED i s  in  fo r c e ,d e b ts  are 
d e d u c t ib le  from th e  e s ta te  as a whole but where a debt 
r e l a t e s  to an exempt a s se t  i t  i s  e i t h e r  d is a l lo w e d  or s e t  o f f  
p r im a r i l y  a g a in s t  the exempt a s se t  and deduct ion  is  a llow ed  
o n ly  fo r  the excess , i f  any (OECD, 1 9793  ̂ Despite t h e i r  
r e s t r  i c t i v e  : co n d it io n s  the s e c t io n s  govern ing the deductions  
of debts under the In d ian  ED Lau seem to bo a l i t t l e  too 
wide in  t h i s  r e s p e c t  and nou ,/fbe t igh tened  up*

Somo t ig h te n in g  is  needed a lso  to ensure th a t  
fo r e ig n  debts are s e t  o f f  on.lv a g a in s t  a s ^ t ^  l i a b l e  to 
duty in  In d ia .  Under the e x is t in g  p ro v is io n s  no deduction  
i s  a llow ed  in  re s p e c t  of f o r e ig n  debts in  tho f i r s t  in s tan ce  
except a g a in s t  f o r e ig n  p ro p e r t ie s  on which duty i s  payab le , 
nant3 l y ,  f o r e ig n  movables be longing to a decedent who was 
dom ic iled  in  In d ia  ( S e c t io n  47 of the ED A c t ) .  Tho second



part of tho same Section, however, allows deduction of 

foreign liabilities in excess of dutiable foreign estates 

against assets situate in Indda. Such a deduction is 

allowable even where the deceased happened to possess 

properties abroad which are not subject to estate^i^ India 

(e.g., foreign immovable property)* The position now 

obtaining in the law can be seen from the following examples

Rs

Property in  In d ia  5,00,000
Immovable p roperty  in
fo r e ig n  country  A 1,00,000
Movable property in
coun try  A 1,00,000
Immovable p roperty  in
fo r e ig n  country  B 2,00,000
L i a b i l i t y  o f the
deceased as a c i t i z e n
in  country  A 3 ,00,000

The gross v a lu e  of the e s t a te  in  th is  case is  Rs 6 ,00,000 
(p ro p e r t y  in  In d ia  Rs 5,00,000 plus movable p roperty  in  
country  Aj). Bu t the f o r e ig n  l i a b i l i t y  of Rs 3 ,00,000 in  
coun try  A has to be s e t  o f f  f i r s t  a g a in s t  movable p roperty  
in  country  A, i . e . ,  Rs 1 ,00 ,000 . The rem ain ing Rs 2,00,000 
has to be s a t  o f f  a g a in s t  immovable p roperty  in  fo r e ig n  
country  A which is  the country  of re s id e n ce  of the c r e d i t o r ,  
(A1 agappa C h e t t ia r  v* CED). I t  has been l a id  by the 
co u r ts  th a t  where the immovable p roperty  in  tho country  of 
the c r e d i t o r  is  i,  uf P i c i - n t ,  the balance can be s a t  o f f  
a g a in s t  a s se ts  in  In d ia  under the second pa rt  of S e c t io n  47 
(cED v .  Xec Cadar Usman). The deduct ion  of fo r e ig n  
debts a g a in s t  d u t ia b le  a s se ts  whan the deceased was in  
possess ion  of immovable p roperty  abroad (co u n try .  B in  t h is  
case ) goes beyond the requ irem ents  of e q u i t y .  .The p ro v is io n s



govern ing the deduct ion  of l i a b i l i t y  ( p a r t i c u l a r l y  
S e c t io n  47) need re-exam ination* Tho proper course would 
bo to p rov ide  c l e a r l y  th a t  fo r e ig n  debts are f i r s t  se':-v--ff 
a g a in s t  movable p ro p e r t ie s  abroad, than fo r e ig n  immovable 
p ro p e r t ie s  and then a g a in s t  d u t ia b le  asse ts*

.A d m in is t ra t io n « The task  if an a d m in is t r a t iv e  
a u th o r i t y  en tru s ted  w ith  the r e s p o n s ib i l i t y  of en fo rc in g  a 
tax i s  b road ly  th re e - fo ld  S. ( i )  to ensure th a t  a l l  cases 
l i a b l e  to pay the tax are brought w i th in  tho f o ld ;  ( l i ) .  the 
assessments are made c o r r e c t l y  and demand r a is e d  w ithou t  
any undue d e la y  and, ( i i i )  the tax due under the law i s  
c o l l e c t e d  in  t im e . Any d e f i c ie n c y  in  the f i r s t  two a reas  
would show up in  the s low  growth of the amount demanded 
w h i le  lags  in  c o l l e c t io n s  lead  to la ck  of growth in  revenue 
r e l a t i v e l y  to demand.

Our a n a ly s is  in  P a r t  I  showed that the poor 
e l a s t i c i t y  of the y ie ld  of the ED w ith  re s p e c t  to f a c to r s  
l i k e  property- p r ice s  i s  a t t r i b u t a b l e  more to the slow 
growth o f demand rather- than s lug g ishness  in  c o l l e c t io n s  
r e l a t i v e l y  to demand* The e l a s t i c i t y  of c o l l e c t io n s  w ith  
re s p e c t  to demand during  1969-70 to 1981-82 works out to 
1*47 (w h ich  is  s t a t i s t i c a l l y  s i g n i f i c a n t ) .  That tho poor 
y i e ld  cannot bo blsfred on l a x i t y  in  c o l l e c t i o n s  i s  a lso  
ev idenced  by th e  a r re a r  p o s i t io n  in  ED as compared to th a t  
o f income tax , w ea lth  tax and g i f t  tax  (T ab le  3 ) .  The 
p ro p o rt io n  of tax ou ts tan d ing  to demand r a is e d  an n u a l ly  
is  not too h igh in  ED cases as compared to other c a p i t a l  
taxes?  and a lso  does not compare ve ry  u n favou rab ly  w ith  
income tax* The p ro p o rt io n  of t o t a l  c o l l e c t io n s  to t o t a l  
demand in  ED i s  a p p re c ia b ly  h igher than in  UT and GT though 
not as h igh as in  income tax*  S u r p r i s in g l y  the  a r re a r  
p o s i t io n  seems to be worsening in  the GT in  r e c e n t  y e a r s .



Year

1978-79
1979-80
1980-81
1981-82

P r o p o r t io n o f  A r re a rs  t o C u rre n t  Demand and o f Tot a l  Col l e c t i o n s  to  Tot a l
D em an d in  D i r e c t  Taxes 

(1 978-79 to 1981 -82)

P ro p o r t io n  of a r r e a r s *  to demand r a i s e d  
in  the yea r

________par c e n t )
Income Wealth E s ta te  G i f t

tax  tax duty tax

1 56 . 26 
131 .75 
133.32 
133.78

25.67
167.94
188.63
302.38

1 77.68 
21 2.41 
10 5.41 

79.75

40.39 
21 7.51 

77.94 
414.76

T o t a l  c o l l e c t i o n s  d u r in g  the  year as 
p e rcen tage  of t o t a l  demand*"*

I  ncome 
tax

70.1 3 
79.06 
80*22 
72.11

W ea lth  
tax

E s t a t e
duty

G if" t  
tax

26 .66 
30.82 
23.35 
25.29

6 0.73 
66 .43 
58.04 
6 2.53

27.73 
35. 21 
18.22 
21 *54

to te :  *  As a t tho beg inn ing  of tho year
■** Both a r r e a r  and c u r re n t

So u rce s  o f  b a s ic  da taS  1 .D ir e c to ra te  of In s p e 
c t i o n  (R S & P ) ,  M onth ly  
P ro g re ss  R e p o r t s ,  
i\leu D e lh i*

2 . E x p la n a to ry  Memorandum 
on the Budget of Centr£ 
Government*



Thc p ro p o r t io n  of t o t a l  c o l l e c t i o n s  to t o t a l  demand in  ED 
has not gone below 60 par can t  in  re c e n t  years  (ex cep t  
in  1 9.80-81 )  w h i le  in  GT, ' i t "  has gone doun to on ly  about 20 
per cent# One reason  fo r  tha co m p a ra t iv e ly  good 
c o l l e c t i o n s  in  ED probably i s  the requ irem en t of p ro v is io n a l  
payment befo re  any c le a ra n c e .

The sample su rvey  c a r r ie d  out fo r  t h i s  -study 
showed th a t  evon among cases  pending fo r  more than 5 y e a rs ,  
p r o v is io n a l  d-emand was r a is e d  in  85 per cent of the cases 
(T a b le  4)  and in  about 88 per cen t,  tho p ro v is io n a l  demand 
had been r e a l i s e d  (T ab le  5 ) .  Hence, as noted in  P a r t  I ,  
tha causes of lou  y io ld  of tha ED have to bo looked fo r  on 
the  s id e  o f demand ra th e r  than in  lags  in  c o l l e c t io n *

As fo r  causes u n d e r ly in g  the slow growth in  demand* 
an a ttem p t was made to in v e s t ig a te  to what e x ta n t  s lu g g is h 
ness of demand was due to f a i l u r e  to book new cases or 
d e la y s  in  assessment and how f a r  t h i s  i s  caused by la c k  
of growth in  tho assessed va lue  of e s ta te  due to under
v a lu a t io n ,  the reasons fo r  which have a l r e a d y  been d iscu ssed . 
I t  i s  found th a t  the' number of e f f e c t i v e  assessments in  ED 
has in c reased  but is  marked by f l u c t u a t i o n s .  I t  went up to 
over 1 7,000 in  1976-77 but d ec lin ed  to 12,13 7 in  1 980-81 .
There i s  reason  to th in k  th a t  e i th e r  the number of new cases 
is  not in c re a s in g  or assessments are lagg ing  behind.
Tab le  25 in  P a r t  I  showed th a t  as of March 31, 1981,
n e a r ly  36,000 ED cases were pending fo r  assessment. Of these
about one-fifth  were s t a r t e d  more than f i v e  years  ago.
From a sample su rvey  o'f cases pending fo r  more than f i v e  
y e a rs  i t  appears th a t  about ono-fourth  of these cases are 
more than 10 yea rs  old (T a b le  6,). I t  i s  e v id e n t  th a t  a la rg e  
number of cases - mostly in v o lv in g  la rg e  e s ta te s  - remain 
pending in  ED fo r  long p e r io d s .



0 i s t r i bu t ion  o f P r o v i s io n a l  Assessment

Item Percen tage
to t o t a l

ProvS assessm ent mada 85*35
Not made 14*65
T o ta l  100*00

Sources Sample su rvey  by NIPFP

TABLE 37

P ro p o r t io n  o f  Casas Where P r o v i s io n a l  Demand Pa id

Item  Percentage
to t o t a l

P r o v is io n a l  demand paid  87*50
Not paid  12*50
T o ta l  '100*00

Source  s Sample su rvey  by N IPFP.



TABLE S3

D i s t r i b u t i o n  of Casas Pend ing f o r  Rore Than 5 Years  as on 31. *3. *1982 Accortjino  to  Leng th
o f  D e lay

D e lay
( y e a r s )

Ahmed abad 
Number Number 
o f ca- o f ca
ses ses as

per 
can t 
o f tha 
to t  a l

Bombay
Number Number 
o f  ca-  o f  c a 
ses ses as 

par c e n t  
o f  tha  
t o t a l

C a l c u t t a
Number 
o f c a 
se s

Number 
o f c a 
ses  as 
per 
c e n t  
o f the  
t o t a l

Do I h i
Number 
o f c a 
ses

Number 
o f c a 

ses  as 
par c e n t  
o f  the  
t o t a l

Kanpur 
Nun- Numbar

T o t a l  
!\iu mbe*t Numbe r

bar o f  ca-  of co-  o f c a -
a f  sos as sea  ses  as
ca se s  per per

ca n t  of c a n t
the  o f the
t o t a l  t o t a l

5 — 6 2 25.00 2 11.76 7 33*33 10 55*56 0 0.00 - a i n*sw
& -  7 1 1 2*50 5 29 .41 4 19.05 0 0.00 0 a.oo 10 i i * 3 a
7 -  a 2 25.00 0 0.00 3 14.29 3 16*67 1 1 oa.oo 9 .11*85
8 9 0 0.00 4 23 . 53 1 4*76 1 5.56 Q a.oo 6 9*23

1 O 1 12.50 1 5.88 0 0.00 1 S*56 0 0.00 3 4*62
Ptor e th an 
10 years 2 25.00 5 29.41 e 28.57 3 16*67 0 0*00 16 2 M 2

TOTAL 8 100-% 00 17 100.00 21 io a .o o 18 100.00 1 io a .o o 65 io a .o o

S o u rce S  Sample S u rv e y  by N tPFP*



Uha t  p r e c is e l y  accounts fo r  the d e la y  is  d i f f i c u l t  
to id e n t i f y . .  A look a t some of the o ld  cases in  Bombay and 
C a lc u t t a  in d ic a te d  th a t  v a r io u s  f a c to r s  are re s p o n s ib le  fo r  
ho ld ing  up the ED assessm ents. In  some cases , the 
assessment cou ld  not be proceeded w ith  because of d isp u tes  
r e l a t i n g  to the t i t l e  o f  the deceased to some v a lu a b le  
p ro p e r t ie s ,  w h i le  in  some, the assessments got s t a l l e d  fo r  
la ck  of co -o p e ra t io n  from the accoun tab le  persons. Qu ite  
o f te n ,  the APs lose, i n t e r e s t  in  the case a f t e r  the
p ro v is io n a l  ED c lea ran co  c e r t i f i c a t e  i s  is su ed . The de lay
i s ,  however, a t t r i b u t a b l e  to a la rg e  e x te n t  to la ck  of 
adequate a t t e n t io n  'on the p a r t  of the assess in g  a u t h o r i t i e s .  
Cases which are pending fo r  long are i n v a r i a b l y  those which 
in v o lv e  some problem and, t h e r e fo r e ,  r e q u ir e  more a t t e n t io n  
than o th e rs .  . But p ressure  fo r  d is p o s a ls  understandab ly  
causes an a v e r s io n  among asse ss in g  o f f i c e r s  towards o ld  
cases as they  b r ing  l i t t l e  reward in  terms of number of 
d is p o s a ls .

The system of o b ta in in g  app rova l of h igher
a u t h o r i t i e s  a lso  seems to be' another f a c to r  re s p o n s ib le  fo r
hold ing up d is p o s a l  of cases in v o lv in g  la rg e  e s t a t e s .  Under
e x e cu t iv e  in s t r u c t io n s ,  cases  where the assessed PiI ranees 

Rs lakh and
between ,/ ^ lakh  ”10 to bo approved by Deputy C o n t ro l le r s
o f  ED w h i le  those w ith  P\J exceeding Rs 20 lakh  r e q u i r e  the 
ap p rova l of the c o n t r o l l e r  of ED. The system  o f approva l 
is  time-consuming. Wot uno ften , cases put up-for approva l 
from below or." fu r th e r  in q u ir y  or
exam ination  which u s u a l ly  gets a low p r i o r i t y  from tha 
as se ss in g  o f f i c e r s . ^  compared to cases which they them selves 
can d ispose  o f .



I f  the d is p o s a l  o f pending cases i s  to bo speeded 
up soma experienced o f f i c e r s  - and there  are ex trem ely  
knowledgeable and e a rn es t  o f f i c e r s  in  tho ED c i r c l e s  in  
Centres l i k e  Bombay and C a lc u t t a  - should be sparer! from 
ro u t in e  work and a llowed to co n cen tra te  on ly  on such 
cases w ith o u t  any p ressure  fo r  numbers. 3 im t l t a n e c u s ly ,  tho 
systems o b ta in in g  e a r l i e r  f o r  ass ig n in g  the  j u r i s d i c t i o n  
over cases in v o lv in g  PV exceed ing a c e r t a in  va lu e  (s a y  Rs 20 
la k h )  to the Deputy C o n t r o l le r  may be r e v iv e d  so th a t  tho 
r e s p o n s ib i l i t y  of not merely approva l but com pletion  of big 
cases l i e s  w ith  them.

The s t a f f  p u s it io n  of the ED c i r c l e s  a lso  needs to 
be s t ren g th en ed . A v a i la b le  in fo rm a t io n  showed th a t  
va can c ie s  in  ED c i r c l e s  rem ain u n f i l l e d  fo r  long periods, 
r e s u l t in g  in  p ressure  on the e x is t in g  s t a f f *  There shou ld  
a lso  be some s p e c ia l  in c e n t iv e  fo r  working in  an ED c i r c l e .  
Tho ED Act is^ n o to r  io u s ly  complex p iece of l e g i s l a t i o n  and 
i t s  a d m in is t r a t io n  r e q u i r e s  knowledge of laws not on ly  of 
ED but a lso  o f s e v e r a l  o ther  a reas  l i k e  su cce ss io n , t r a n s fe r  
of p ro p e r ty ,  Hindu law , e t c .  as a lso  i n v e s t ig a t i v e  s k i l l  of 
a high o r d e r .  O f f ic e r s  working in  ED c i r c le s  deserve s p e c ia l  
pay more: than perhaps in  any other area o f the Income Tax 
Dcp ar tme n t.

Id o rder to p reven t accum ulat ion  of a r r e a r s ,  some 
time l i m i t  f o r  com plet ion  of assessm ents, appears to be 
necessary*  A s im i la r  su g g es t io n  has a lso  been made by the 
Choksi Committee and they have a lso  recommended some period  
fo r  purposes of l im i t a t i o n .  W h ile  the re  is  need fo r  harmony 
u i t h  the p ro v is io n s  of o ther d i r e c t  taxas Acts in  t h i s  
r e sp e c t*  i t  i s  a lso  necessary  to remember th a t  e s ta te  duty



assessmants sometimes in v o lv e  acuta  co m p le x it ie s  and in  any 
dase sh'oOia not Se completed G n t i l t h e  com p le t ion  of 
assessm ent, i f  any panding, under the IT and/or UT Acts.
I t  w i l l ,  t h e r e fo r e ,  be d e s i r a b le  to la y  down an a l t e r n a t i v e  
p e r iod  of l im i t a t i o n  l in k ed  to the and. of the l a s t  
f i n a n c i a l  year in  which assessment under e i th e r  of these 
two Acts is  completed*

The system  of booking cases a lso  c a l l s  fo r  some 
a t te n t io n *  D is cu ss io n  w ith  ACsED of the charges s e le c te d  
f o r  the study showed th a t  there  i s  no u n ifo rm ity  in  the 
matter of r e p o r t in g  of deaths fo r  purposes o f ED. Maintenance 
of reco rds  of b i r th s  and deaths i s  the  r e s p o n s ib i l i t y  
o f the S t a t e  government agenc ies*  U h i le  in  c i t i e s  and 
m e tro p o lise s  t h i s  i s  the r e s p o n s ib i l i t y  of M u n ic ip a l 
C o r p o r a t io n s / M u n ic ip a l i t ie s / L u c a l  bodies and Cantonment 
Boards , in  the v i l l a g e s  such fu n c t io n  is  performed by 
the  v i l l a g e  pradhan/headman* Under the ED Act there  i s  no 
s t a t u t o r y  o b l ig a t io n  on the S t a t e  government a u t h o r i t i e s  to 
f u r n is h  in fo rm a t io n  about deaths to the IT Department.
Under a d m in is t r a t iv e  a rrangem ents , the C e n t ra l  In fo rm a t io n  
Branch in  th e  charge of each CIT is  re q u ire d  to c o l l e c t  t h i s  
in fo rm a t io n  from the concerned a u t h o r i t i e s  and then pass 
them on to the ACsED* In  Bombay i t  was l e a r n t  u h i le  r e p o r t  
o f deaths used to be r e c e iv e d  by the ED a u t h o r i t i e s  
re  g u la r l y  e ar l i e r , these  are no longer being r e c e iv e d  nou 
f o r  reasons not knoun* I t  uas fu r th e r  l e a r n t  th a t  la ck  of 
man-power a lso  caused problems in  fo l lo w in g  yp the 
in fo rm a t io n  r e c e iv e d *  In  Ahmedabad in fo rm a t io n  reg a rd in g  
deaths i s  being r e c e iv e d  o n ly  from one ta lu k a  o f f i c e  in  the 
t e r r i t o r i a l  j u r i s d i c t i o n  of the CED, Ahmedabad ex tend ing  over 
the d i s t r i c t s  o f Ahmedabad, Stnc.ndr anagar, Banaskantha, 
S ab a rk an th a  and Mahsana* U h i le  the p o s i t io n  i s  the same in



D e lh i ,  in  Kanpur in fo rm a t io n  reg a rd in g  deaths is  c o l le c t e d  
from the m un ic ip a l o f f i c e *  Thus th e re  is  no s y s te m a t ic  
procedure f o r  c o l l e c t i o n  of in fo rm a t io n  reg a rd in g  deaths 
from the re co rd s  of the r e l e v a n t  a u t h o r i t i e s .

The ED Act p rov ides  fo r  s t a tu t o r y  r e p o r t in g  of 
deaths--by c o n t r o l le d  companies, companies in co rp o ra ted  
o u ts id e  In d ia  and domestic companies under S e c t io n s  18, and 
84 of the ED Act r e s p e c t i v e l y .  W h ile  most of the ACsED 
f e l t  th a t  the p ro v is io n s  of these s e c t io n s  are  g e n e ra l ly  
being compiled w ith  by tha concerned companies, they 
adm itted  th a t  they had no machinery to check th e s a m e .  By 
and la rg e  the ACsED in  the charges s e le c te d  f  cr s tudy  a re  
m ain ly r e l y i n g  on one or more of tha fo l lo w in g : sources fo r  
f in d in g  new a s se s se e s i

( i )  A p p l ic a t io n s  r e c e iv e d  under S e c t io n  56 fo r  
exem ption/c learance  c e r t i f i c a t e .

ED-IA f i l e d  under S e c t io n  55 or a p p l i c a t io n  
fo r  ex ten s io n  of time fo r  subm ission of such 
account#

( i i i )  S t a t u t o r y  in t im a t io n  from companies 
r e fe r r e d  to e a r l i e r *

( i v )  In t im a t io n  from L IC  rega rd ing  paymant of 
c la im  above a c e r t a in  l im i t *

( v )  Copies of in t im a t io n  sen t  by the T ru s tees  of 
P ro v id e n t  Fund to tha A Ps/ha irs  fo r  
p roduct ion  o f exem ption/c learance  c e r t i f i c a t e s *

( i i )



In t im a t io n ,  i f  any, from concerned autho
r i t i e s  of the S t a t e  government re sp o n s ib le  
fo r  maintenance of reco rd s  reg a rd in g  deaths*

( v i i )  Anorymous com p la in t  p e t i t i o n s .

( v i i i )  Casas de tec ted  by the In specto r , in  tho'  1 a nd
course of some o ther enqu iry . in t im a t io n s  
from ITOs a s s e s s in g  the deceased under the 
IT and/or UT Acts as per e x is t in g  
in s t r u c t io n s  of the CBDT•

The sample su rvey  showed th a t  f o r  d is c o v e r in g  new 
cas,.;s the ACsED are r e l y in g  almost w ho lly  on v o lu n ta ry  
com pliance by APs (T a b le  26 in  P a r t  l ) .  T h is  i s  not a 
v e ry  s a t i s f a c t o r y  s ta te  of a f f a i r s .  The remedy seems to 
l i e  in  fo rg in g  some arrangements by which a u t h o r i t i e s  under 
the S ta te  government are s t a t u t o r i l y ;  r e s p o n s ib le  to in t im a te  
in fo rm a t io n  reg a rd in g  deaths to the n e a re s t  ACEDu Some 
l e g a l  framework a lre a d y  e x is t s  in  S e c t io n  81 of the £D Act 
which empowers the C e n t ra l  government to make arrangement 
w ith  the government of any S t a te  fo r  the exchange of such 
in fo rm a t io n  as may be necessary  fo r  purposes of le vy  and 
c o l l e c t i o n  of e s t a te  duty under the ED Act. G rea te r  use 
shou ld  bG made o f t h i s  p ro v is io n  to f a c i l i t a t e  
a d m in is t ra t io n *

I t  would he lp  a d m in is t r a t io n  and a ls o  romove 
ha rdsh ip  i f  the procedures are s im p l i f i e d .  L ines  on which 
procedure can be s im p l i f i e d  fo r  the b e n e f i t  of sm a l l  
e s ta te s  have a lre a d y  been in d ic a te d  in  P a r t  I  of t h i s  R epo rt*  
One more area  in  which s i m p l i f i c a t i o n  can be e f fe c te d  is  to 
do away w i t h  the  need of swearing  the E D 'r e tu rn  befo re  a



m ag is tra te  or a notary# There is  no such requ irem ent under 
the other d i r e c t  taxes l a y s .  Yet t h is  does not stand 
in  the uiay of p ro secu t io n  or o ther penal measures fo r  
o f fe n c e s .  Removal o f the requ irem en t-o f swearing  the 
r e tu r n  would enab le  widows to subm.\ the accounts of a sse ts  
them selves w ith o u t  the need of appearing before  a 
m ag is tra te  or no tary  through a la w y e r .

The procedure fo r  g ran t in g  r e l i e f  fo r  qui'-k 
su ccess io n  shou ld  be s im p l i f i e d  to cut down d e la y s .  The 
e x is t in g  system  of o b ta in in g  the approva l of the C e n t ra l  
Board of D i r e c t  Taxes does nut seem- to be n ecessa ry . 
F u r th e r ,  the a p p l i c a t io n  of qu ick  su cce ss io n  r e l i e f  shou ld  
be based in  the l i g h t  of tha s p i r i t  of the p ro v is io n  and 
not on a narrow l e g a l i s t i c ,  i n t e r p r e t a t io n .  I t  appears th a t  
in  some cases , the r e l i e f  was denied on the ground th a t  the 
balance in  p ro v id en t  fund assessed  on tho f i r s t  death had 
taken  the form of bank ba lance a t  tho time of the second 
death and t h e r e fo r e  ’’ the same p ro p e r ty "  was not su b jec ted  
to du ty . Th is  does not seem to be a reasonab le  approach.

U n lik e  in  the case o f the Income-Tax Act, the 
E s ta te  Duty Act does not r e q u ir e  the A s s is t a n t  C o n t ro l le r  
to is su e  any n o t ice  to the accountab le  person fo r  subm ission 
o f  an account before  com pleting  assessment e_x par te under 
sub-sec t io n  M  o f S e c t io n  58* T h is  la cu n a  may be remedied 
by making s u i t a b le  p ro v is io n  fo r  is su e  of n o t ice  c a l l in g  
fo r  subm iss ion  o f  accounts befo re  r e s o r t  to S e c t io n  58(4) 
o f  the ED Act*

S i m i l a r l y ,  u n l ik e  in  the Income-Tax-1 Act there  is  
no p ro v is io n  fo r  re-opening of an ex-par te assessment under 
the E s ta te  Duty Act and the on ly  remedy i s  an appeal to the 
a p p e l la te  a u t h o r i t y .  Th is  may a c t  h a rsh ly  in  the case of



s m a ll  a s se s sa e s .  I t  i s ,  t h e r e fo r e ,  d e s i r a b le  to make a 
p ro v is io n  in  tho ED Act fo r  the reopening of an assessment 
on the AP s a t i s f y i n g  the ACED reg a rd in g  the cause of non
subm ission of accounts w i t h in  the s t a tu t o r y  period*

There shou ld  be a p ro v is io n  fo r  charg ing  in t e r e s t  
fo r  ( l a t e )  f i l i n g  of r e tu r n  and fo r  non-payment of duty 
mandator i l y  ,u i th  powers to the C o n t ro l le r  to waive the 
i n t e r e s t  in  a p p ro p r ia te  cases* G u id e l in e s  in  t h is  regard  
may be l a id  down by the CBDT.

There i s  no p ro v is io n  in  the ED Met corresponding 
to S e c t io n  263 or 264 of the Income Tax Act which g ives  
r e v is io n a r y  powers to Commissioners in  s u i t a b le  cases and
cases where the taxpayer re q u e s ts  f o r  r e v i s i o n w  i t h i n  a

2nd
a lso  necessary

in  order to sa feguard  re ven u es .

C e r t a in  measures seem- needed to s t r e a m l in e  the 
c o l l e c t i o n  procedure and m ach inery . U n l ik e  in  the case 
of the o ther d i r e c t  taxes law s , c o l l e c t i o n  of e s ta te  duty 
i s  assigned to the revenue a u t h o r i t i e s  in  the S ta tes^  a- 
c e r t i f i c a t e  is  issued by the  A s s i s t a n t ' C o n t ro l le r  to the 
Revenue C o l le c t o r  in  the d i s t r i c t  who c o l l e c t s  the a r r e a r s  
o f e s ta te  duty in  the samQ m a n n e r  as a r re a r s  of land re ven u e . 
T h is  causes d e la y .  The c o l l e c t i o n  procedure through 
re co v e ry  c e r t i f i c a t e s  may be brought in  l i n e  w ith  the system 
in  o ther d i r e c t  taxes*

f *  Other a reas  of re fo rm * Other a reas  in  which changes 
in  the law or procedure would he lp  a d m in is t r a t io n ,  ■ reduce 
scope fo r  avo idance  and minim ise ha rd sh ip  are b r i e f l y  
in d ic a te d  below!



( i )  B e n e f i t s  a rc  being in c r e a s in g ly  a v a i le d  of
by employees in  tho organiser! se c to r  in  a farm which
eludes tho net of the ED-' in  the even t of t h e i r  death .
Examples ar qJ le a ve  s a l a r y ,  group insurance  b e n e f i t s ,
Payments made because of s p e c ia l  r i s k s  a t ta c h in g  to the job
and amounts paid in  the av/aot of death in  s e r v ic e  though

o fte n
a 1 lowed in  e v e ry  case aro/described as ''compass iona te  " .b j nof i t s  • 
These are c la im ed  as exem pt,being in te re s t  in  which the 
deceased never had any vested  r i g h t .  D ispu tes  over the 
t a x a b i l i t y  of such items su rfaced  in  the case of H.C. Khanna 
v .  A CED and CED v* R* Ramanujam* In  the i n t e r e s t  of revenue 
and a lso  u n ifo rm ity  and e q u it y  (s m a l l  e s ta te s  may not get 
the tjenaf i t  as they may not be in  a p o s i t io n  to go to the 
c o u r t )  i t  i s  necessary  to make i t  c le a r  th a t  a l l  payments 
a c t u a l l y  r e c e iv e d  from an employer' by the h e i r s  of a deceased 
employee shou ld  be inc luded  in  the ED base in  tha same way as 
proceeds of insu rance  p o l i c i e s  i r r e s p e c t i v e  of whether the 
deceased had any vested  r i g h t  th e r e in  or not. The b a s ic  
exemption shou ld  taka ca re  of ha rd sh ip , i f  any, to le g a te e s  
of sm a ll  e s t a t e s .  In  a d d i t io n ,  exemption may be g iven  
s p e c i f i c a l l y  fo r  payments on death dus to a c c id e n t  w h i le  on 
d uty •

( i i )  Premia paid on p o l i c i e s  taken under the 
Married Women’ s P ro p e r ty  Act should be deemed to bo g i f t s  
in to r- v iv o s *  The Choksi Committee a lso  drew a t t e n t io n  to 
the need fo r  a c la r  i f  i c a t io n a r  y amendment on t h i s  issue*

( i i i )  At p re sen t ,  re fund  of d u t ie s  paid cannot be 
re fu sed  in  coses where tho tax department p re fe rs  an appea l 
a g a in s t  the order of the a p p e l la te  a u t h o r i t i e s  oven i f  there  
i s  reason  to b e l ie v e  th a t  such re fund  may be p r e ju d i c i a l  to 
revenue . There is  a p ro v is io n  in  the IT Act to bar re fund  in



such cases . A s im i la r  p ro v is io n  may ba in co rp o ra te d  in  the 
E J  Act too* However, i n t e r e s t  should ba paid on de layed  
re fu n d s .

(iv/ ) ED should not be a llow ed  to bo deducted from 
the P\J as a l i a b i l i t y .  The p o s i t io n  scorns to be unc lear 
a t  p resen t .  I t  i s  no t iced  'tha t duty p r o v i s io n a l l y  payable 
fo r  la rge  e s t a te s  is  o f ten  rod uc^d in  t h is  manner w ith  
co n se q u e n t ia l  lo s s  to revenue in  terms of i n t e r e s t .

( v )  Under the re c e n t  ame ndma nt ,r ule 1 BB of the UT 
R u le s  has been made a p p l ic a b le  to one r e s i d e n t i a l  p roperty  
in  ED assessm ents, whether the p roperty  is  owner-occupied
or not. The ex ten s io n  of the r u le  to p ro p e r t ie s  o ther than 
one s e l f- o c c u p ie d  house does not seem to be j u s t i f i e d ,  or 
even in tended and so the p o s i t io n  needs to be made c l e a r .

( v i )  An ingen ious method of a vo id in g  ED has been 
dev ised  drawing on the d e c is io n  of the House of Lords in  the 
well-known R a l l y ' s  case, known as the method of :!g ra f t i n g " .
Duty i s  avo ided by t h is  method by the purchase of an 
i n t e r e s t  in  expectancy by the l i f e  tenan t so th a t  when the 
l i f e  tan an t  d ie s  no p roperty  passes to the remainderman*
I t  seams t h i s  ,:device has been re s o r te d  to  in  some cases in  
Bombay. Some l e g i s l a t i v e  a c t io n  seems needed to stop, th is  
pr a c t ic e  .

( v i i )  A f e u  s e c t io n s  of the ED Act seem to have lo s t  
t h e i r  r a t io n a le  w ith  the passage of time and may be do le  ted , 
e . g . ,  s e c t io n  25 (income of s e t t l e d  p roperty  a cqu ired  on death 
of spouse) and s e c t io n  29 ( s e t t l e d  p roperty  in  re s p e c t  of 
which duty has been paid  on tha death  of the dacaasad sp o u se ).



These two s u c t io n s  would a lso  bacomu a l l  the more unnece
s s a ry  i f  g i f t s  and bequests arc in te g ra te d  Guan p a r t i a l l y  
and t r a n s fe r s  between spouses are exempted. S e c t io n  29 
does not seam to bo > re q u ire d  in  any case as in  normal 
c ircum stances  the qu ick  su cce ss io n  r e l i e f  p ro v is io n  shou ld  
take  care  of the problem. S u c t io n  8 a lso  seems to be 
redundant as g i f t s  made w i th in  the c r i t i c a l  period  w i l l  be 
inc luded  in  tho PU under the proposed scheme.

( v i i i )  Under r e c a n t  n o t i f i c a t i o n  (No. GSR 513 of 
A p r i l  29, 1 980) issued under the ED A c t tr e l i e f  i s  granted, 
under S e c t io n  3 3 (2 ) to bequests fo r  c h a r i t i u s .  But g i f t s  
to c h a r i t i e s  made w i th in  s ix  months before death are 
ta x a b le .  T h is  is  anomalous. I f  g i f t s  to c h a r i t i e s  ....*. 
tak in g  e f f e c t  a f t e r  death are exempted, there  i s  no reason  
why such g i f t s  i f  made befo re  death should be taxed . The 
anomaly shou ld  be removed#

( i x )  Although s e c t io n  7 pr ov ides  fo r  le vy  of dut' 
on i n t e r e s t  ceas ing  on death , in  a case where the deceased 
have r i g h t  to r e s id e  in  a p roperty  f r e e  of r e n t ,d u t y  cou ld  
not be charged on the v a lu e  of such r ig h t  ceas in g , on death 
because of a r u l in g  by the High Court to the e f f e c t  th a t

*  •

such an i n t e r e s t  i f  i t  is  to be deemed to pass, must extend
>

to the whole or p a r t  of the income of the p ro p e rty  ('D»3», 
Gajdar v .  C£D). S in ce  in  t h is  case the deceased did not 
have any in t e r e s t  in  the income of the p ro p e r ty ,  such 
i n t e r e s t ,  i t  was held  by the c o u r t ,  cou ld  not be computed- 
in  the manner provided in  the ED Act and r u le s  ( r u l e  40)*
T h is  can be a source of c o n s id e ra b le  base e ro s io n  and needs 
to bo guarded a g a in s t .  R ig h t  to re s id e  in  a house or pa rt  
th o red f can be va lued  on the b a s is  of p r e v a i l in g  market r e n ts *



Concluding remarks

A number o f suggest ions  have been put fo rward  in  
the preceding paragraphs fo r  tho reform  of tho c a p i t a l  
taxes in  In d ia .  Though tho fo cu s  i s  on improvement of tho 
o p e ra t io n  of the ED and the GT, the suggest ions  embrace the 
w ea lth  tax and c a p i t a l  ga ins  tax a ls o .  Based on the 
co n c lu s io n  th a t  taxes on in h e r i t a n c e s  and g i f t s  have an 
im portan t r o l e  to p lay  in  the tax system , tha reform  
proposa ls  seek to in d ic a t e  the l in e s  .on which l e g i s l a t i v e  
and a d m in is t r a t iv e  measures may be taken to s tren g th en  
t h e i r  e f f i c a c y ,  improve e q u i t y ,  remove anomalies and 
reduce h a rd sh ip .

The main o b je c t i v e  of the v a r io u s  suggest ions  put 
fo rward  in  t h i s  study is  to ensure th a t  the base of the 
t r a n s fe r  taxes i s  widened w h i le  the r a te s  are reduced. No 
doubt, as argued by the Asprey Committee, a h ig h ly  
p ro g re ss ive  tax on e s ta te s  passing  on death does not havp the 
i l l  e f f e c t s  of p rog ress ion  in  income tax* N e ve r th e le s s ,  i t  
cannot however be overlooked  th a t  p ro g re ss ive  r a te s  by 
them selves are of no a v a i l  and o ften  lead to e vas io n  which 
cannot bo e a s i l y  countered . T h e re fo re ,  w h i le  m a in ta in in g  
a degree of p ro g ress io n  in  the  r a t e s ,  i t  i s  necessary  to 
see how the base of the £D and the GT can be widened so 
th a t  tho e f f e c t i v e  in c id en ce  does not d ive rge  w id e ly  from 
the nominal r a t e s .

A d m in is t ra t io n  of taxe's i s  not s im p le  anywhere, more 
so in  In d ia  w ith  u n d e r-s ta f fed  and poorly  equipped o f f i c e s .  

The task  o f a d m in is t r a t io n  can however be s im p l i f i e d  a l o t  
i f  the taxes are w e l l- s t r u c tu r e d  and the laws o r ie n te d  
c l e a r l y  to the o b je c t i v e s .  I t  i s  hoped t h a t  the e x e rc is e  
undertaken here would be of some he lp  towards t h is  end*



A NOTE ON SECTION .10 OF THE ESTATE DUTY ACT, 1953

Under tho scheme of t r a n s fe r  t a x a t io n  in  In d ia  
bequests are  taxed indepen den tly  o f l i f e - t im e  g i f t s .
G i f t s  in t e r  v iv o s  are o r d i n a r i l y  not l i a b l e  to be 
in c lu d ed  in  the p r in c ip a l  v a lu e  ( Ri ) of the e s ta te  i f  
made beyond tuo years  before death ( g i f t s  to c h a r i t y  made 
beyond s ix  months are not in c lu d e d ) .  In  order however th a t  
tho e x c lu s io n  of g i f t s  from tho ED base excep t those made 
w i th in  the s t ip u la t e d  period  does not f a c i l i t a t e  ^vo i iance, 
c e r t a in  p ro v is io n s  ware in co rp o ra ted  in  tho ED Act r ig h t  
from the beg inning whereby g i f t s  which are not bonafide  or 
which e n t a i l  some r e s e r v a t io n  of in t e r e s t  by the  deceased 
are deemed to pass on the death  of the t r a n s f e r o r .  Among 
tho p r o v i s io n  in  the ED Act which so au th o r is e  the 
in c lu s io n  of a sse ts  of which tho t i t l e  did not belong to 
the deceased a t  the time of death in  order to counter 
avo idance  through in te r  v iv o s  t r a n s f e r s ,  the notab le  ones 
are -sec t ion s  10, 11, and 12*

S e c t io n  11 a p p l ie s  where the p roperty  in  which 
an in t e r e s t  l im i te d  to cease on death was d isposer  of or 
determined befo re  death but such d is p o s i t io n  was made 
w i th in  a per iod  of two yea rs  p r io r  to death ( s i x  months 
in  the case of d is p o s i t io n s  in  favour  o f c h a r i t i e s ) .
S e c t io n  12 d e a ls  w ith  p roperty  comprised in  a s e t t le m e n t  
made by the deceased r e s e r v in g  fo r  h im se lf  f o r  l i f e  any 
i n t e r e s t  in  the s e t t l e d  p roperty  or a r i g h t  to re g a in  the 
t r u s t  fund, w h ilo  s e c t io n  10 i s  meant to  b r ing  w i th in  the 
tax base a l l  g i f t s  whenever made, where the d i s p o s i t io n  
was not bonafide  or any i n t e r e s t  was r e ta in e d  by tho 
deceased in  the p roperty  e i t h e r  in  law or in  f a c t .



U h i le  a l l  the th ree  s e c t io n s  app ly  to d is p o s i t io n s  
o f p roperty  or i n t e r e s t  t h e r e in  made during  one’ s l i f e - t im e ,  
the ambit o f s e c t io n  10 is  w ider than th a t  of the o ther 
two in  th a t  ,u n l ik e  s e c t io n  11, i t  a p p l ie s  to the d is p o s i t io n  
of any p roperty  or i n t e r e s t  in  property  and not ju s t  i n t e r e s t  
l im ite r '  to cease on death and, u n lik e  s e c t io n  1 2, i t s  
a p p l i c a t io n  tu rns  not m erely on the r e s e r v a t io n  of any 
e n fo rc e a b le  r i g h t  by the donor in  the g i f t e d  p roperty  but 
a lso  on tho p h y s ic a l  e x c lu s io n  of the donor from the 
enjoyment of the p roperty  a t  l e a s t  fo r  the c r i t i c a l  p e r iod . 
The in t e n t io n  u n d e r ly in g  s e c t io n  10 o b v io u s ly  i s  to 
d e fe a t  avo idance of ED through tho dev ice  of sham or 
i n e f f e c t u a l  g i f t s .  The s e c t io n  however has l o s t  much of 
i t s  e f f i c a c y  through j u d i c i a l  r u l in g s  and a ls o  through 
subsequent amendments in  the law*

Framed on the l in e s  of a s im i la r  p ro v is io n  in  the 
no J d e fu nc t  death duty law o f UK > s e c t io n  10 of the 
In d ia n  ED Act was i n i t i a l l y  g iven  a f a i r l y  s t r i c t  i n t e r 
p r e t a t io n  by the Supreme Court (S C )  in  In d ia  as by the 
P r i v y  C ounc il  in  UK In  the lead in g  case on the s u b je c t ,  
a decedent had t r a n s fe r r e d  a house p roperty  to h is  sons 
more than two yea rs  before  h is  death w i th o u t  r e s e r v in g  any 
r i g h t  or i n t e r e s t  e n fo rc e a b le  in  law but continued to 
r e s id e  in  i t  t i l l  h is  dea th . The SC ru le d  th a t  the p roperty  
passed on the death of the t r a n s fe ro r  because of. the f a c t  
th a t  he was not a c t u a l l y  excluded from the use of the 
p ro p e r ty .  The c o n d it io n s  s t ip u la t e d  in  the s e c t io n  were 
ana lysed  by the SC in  t h is  co n tex t  w ith  the fo l lo w in g  
obser v a t io  ns•

nThe crux o f  the s e c t io n  l i e s  in  two pa rts*
(1 )  thd donor must bonafido  have assumed 
possess ion  and enjoyment of the p ro p e r ty ,



which is  the s u b je c t  matter of the g i f t ,  to 
the e x c lu s io n  of the donor im m ediate ly  upon 
the g i f t ,  and ( 2) the donaa must have 
r e ta in e d  such possess ion  and enjoyment of the 
p roperty  to the e n t i r e  e x c lu s io n  of the donor 
or of any b e n e f i t  to him by c o n t ra c t  or 
o the rw ise*  The second pa rt  of the s e c t io n  
has two lim bs* the deceased must be e n t i r e l y  
excluded ( i )  from the p ro p e rty ,  and ( i i )  from 
any b e n e f i t  by c o n t r a c t  or o t h e r w is e . !i 
(George Da Costa v* CED)

I t  fo l lo w s  th a t  s e c t io n  10 comas in to  o p e ra t io n  
i f  any one of the co n d it io n s  i s  v io l a t e d .  In  Da C o s ta 's  
case the SC held  th a t  s e c t io n  10 was a p p l ic a b le  as the 
co n d it io n s  l a i d  down in  the f i r s t  limb of the second 
p a r t  were not s a t i s f i e d .

The SC a lso  l a i d  down c e r t a in  p ropos it ions ; f o r  
t e s t in g  whether the c o n d it io n s  en jo ined  by the d i f f e r e n t  
pa rts  as w e l l  as limbs of s e c t io n  10 are s a t i s f i e d  or not* 
The term "possess io n 11 contemplated in  the ex p ress ion  
’’possess ion  and en joym ent’1 need not be a c tu a l  p h y s ic a l  
possess ion  but would in c lu d e  c o n s t ru c t iv e  possess ion  
( e . g . ,  r e c e ip t  of r e n t  from the p ro p e r ty ) ,  th a t  i s ,  such 
possess ion  as the nature and c ircum stance  of tha p roperty  
would a llow * I t  was a ls o  held th a t  the  words t!by c o n t ra c t  
or o th e rw is e ” in  the second limb of the second c a r t  would 
not c o n t ro l  the words ” to the e n t i r e  ex o lu s io n  of the 
donor1* in  the f i r s t  limb* In  other words, in  order to 
invoke the s e c t io n  i t  was not necessary  th a t  the 
possess ion  of the donor of the property  must be r e f e r a b le  
to some c o n t r a c tu a l  or o ther arrangement e n fo rc e a b le  in  
law or in  eq u ity *



I t  uas a lso  made cl<Jar by tho SC th a t  tho f a c t  
th a t  cons t r a c t i v e  possess ion  of the p roperty  remained, 
u i th  tho donee uould  not s a t i s f y  th e  f i r s t  limb of tho 
second pa rt  i f  the donor happened to bo in  p h y s ic a l  
enjoyment or use o f the p ro p e r ty .  In  such a case 
possoss.ion by the donor uou ld  not bo incom patib le  u i t h  
t h a t  by the donea. As reg a rd s  the second limb of the 
second p a r t ,  tho co u rt  made i t  c le a r  . th a t  the ex p ress io n  
tfby c o n t r a c t  or o 'th e ru is e 51 appearing  in  the s e c t io n  must 
be construes' e j usdem qe ner is  so th a t  the uord ’’o th e rw is e " 
must mean some kind of l e g a l  o b l ig a t io n  or some t r a n s a c t io n  
e n fo rce a b le  in  lau  or in  e q u it y  uh ich  may con fer b e n e f i t  
upon the deceased* For t a s t in g  whether the deceased hod 
been excluded from possess ion , the q u es t io n  of . r e s e r v a t io n  
of any l e g a l l y  e n fo rc e a b le  r i g h t  uas i r r e l e v a n t .

Even though the s e c t io n  under r e v ie u  uas g iven  
a s t r i c t  i n t e r p r e t a t io n  in  the  rase mentioned above by the 
h ig h es t  j u d i c i a l  a u th o r i t y  of the co u n try ,  s e v e r a l  f a c to r s  
have undermined i t s  potency over the y e a r s .  Tho main 
f a c t o r s  uh ich  have tended to ueaken i t s  e f f i c a c y  are 
b r i e f l y  enumerated bolou.

( i )  A lthough i t  i s  v i r t u a l l y  a re p ro d u c t io n  of 
the co rrespond ing  p ro v is io n  of the UK F inance  Act of 
1894, r i g h t  from i t s  in c e p t io n  the scope of the s e c t io n  
in  the In d ia n  lau  has been narrower than i t  uas in  tha 
U X la u .  U h i le  r e f e r r in g  to ^property  taken under any 
git t n, s e c t io n  10 of the In d ia n  ED Act p rov ides  th a t  such 
p ro p e rty  s h a l l  be deemed to pass f,to the e x te n t ” th a t  bona 
f id e  possess ion  and enjoyment uas not im m ed ia te ly  assumed 
by the donee and thence fo rw ard  r e ta in e d  to the e n t i r e



e x c lu s io n  of tho donor or of any b a n e f i t  to him by 
c o n t r a c t  or o th e rw is e .  Tho in c o rp o ra t io n  of tha q u a l i f y in g  
ex p ress io n  " to  tha e x ta n t "  c o n s t i t u t e d  a departu re  from 
tha correspond ing  p ro v is io n s  of tha UK and A u s t r a l i a n  
s t a t u t e s .  Of course , the courts  hare have he ld  th a t  i f  
the p roperty  in  r e s p e c t  of which the donor has not been 
excluded is  not s p a c i f ie d  or de fined  or o th e rw ise  in d ic a te d  
w ith  p r e c is io n  so th a t  i t  cannot be predicated- to which 
p a r t i c u l a r  p a r t  o f tha g i f t e d  p roperty  tha infringement of tha 
c o n d it io n s  ( e . g . ,  r e s e r v a t io n  or use by the deceased ) 
r e l a t e d ,  tha e n t i r e  p roperty  would be daomcd to pass 
(Reshmohan C h a t ta r ja e  v . CED; CED v . P a r v a t i  Ammal). 
N eve rth e less  the words ,!to the e x te n t ’1 a c t  as a c o n s t r a in t  
on the ambit of tha p ro v is io n  in  tha In d ian  law .

( i i )  Desp ite  tha SC 's  r u l in g  in  Da C o s ta 's  casa , 
soma High Courts have taken the view th a t  continued  
re s id en ce  of the donor in  a p roperty  g iven  away to a 
spouse w i l l  not s u f f i c e  to j u s t i f y  th e  a p p l i c a t io n  of 
s e c t io n  10 on tho ground th a t  such an in t e r p r e t a t io n  would 
go a g a in s t  p u b lic  p o l i c y .  The reason ing  advanced fo r  t h i s  
v iaw  i s  th a t*

11 i\lo c o n s t ru c t io n  should be put on the E s ta te  
Duty Act so as to ba ag a in s t  tha p u b l ic  p o l ic y  
to the ex ten t  t h a t  wherever a husband makes a 
g i f t  of a p roperty  to  .his w ife  ha should los® 
both the p roperty  and The w i f e 51. (Shamsun 
Mansur v .  CED).

This v iaw was subsequently  upheld by the SC in  another case 
(CEU v .  Umesh R u d ra ) .



( i i i )  In  a s e r ie s  of casas tho SC has hold th a t  
t r a n s fe r  of monies by book e n t ry  in  tho account of a f i rm  
w i l l  not a t t r a c t  s u c t io n  10 e v e n - if  tho t r a n s fe r o r  con tinues  
to bo a p a rtne r  in  i t  a f t e r  such t r a n s f e r  i s  made. In  a 
case where g i f t s  were made by book e n t ry  by the deceased 
who happened to be a partner  in  the f irm  to 'h is  sore 
and daughter who too wore pa rtne rs  in  the f i rm  and tho 
amounts remained w ith  tho f i rm  . t i l l  h is  dea th , SC 
nega t ived  tho a p p l i c a t io n  o f s e c t io n  10 (CED v« N.R .R amar atnam) • 
In  another s im i la r  case whore tho p ro p r io to r  of a business 
t r a n s fe r r e d  monies to h is  sons by book e n t r y  and l a t e r  took 
them in  as p a r tn e rs ,  the  a p p l i c a t io n  o fs o c t io n  10 was barred  
(CED v • R«l/• 1/ iswanath an ) . In  a case dec ided  e a r l i e r  SC had 
he ld  th a t  s e c t io n  10 is  not a p p l ic a b le  where tho deceased 
l e t  out a p rop e rty  to a f i rm  in  which he was a partner 
and the house was g iven  away to h is  two sons, and the 
f i rm  paid r e n t  to the donees. The deceased had a lso  g iven  
monies to h is  sons by book e n t r i e s .  N e ith e r  the v a lu e  of the 
house nor the g i f t  of the monios could  be brought under 
tho charge of ED by invok ing  s e c t io n  10 ( CED v . C .R.
Ramachandra Goundar) .

The d e c is io n s  c i t e d  above d ive rg e  from the d e c is io n  
of the P r i v y  C o u n c il  in  the c e le b ra te d  case of' C l i f f o r d  
John Chick v .  Commissioner of Stamp D u ties  where, under 
e s s e n t i a l l y  s im i la r  -c ircum stances, a p p l i c a t io n  of 
p ro v is io n s  analogous to s e c t io n  10 was upheld . The SC 
in  In d ia  drew a d i s t i n c t i o n  between 3ohn Ch ick*s  case
and the cases  which went upto i t  ( r e f e r r e d  to above) by 
argu ing  th a t  s e c t io n  10 w i l l  app ly  on ly  where the possess ion  
and enjoyment of the t r a n s fe r r e d  a s s e t  is  r e la t e d  to the 
a s s e t  i t s e l f  but would have no a p p l i c a t io n  where the 
possess ion  and enjoyment is  d e r ive d  from something ou ts id e



i t  such a p a r tn e rs h ip  r i g h t .  E x p la in in g  the p r in c ip le s  
to be fo l lo w e d  in  d ec id in g  such cases , the SC has 
observed in  a r e c e n t  case*

"When a p roperty  is  g i f t e d  by a donor the 
possess ion  and enjoyment of which i s  a llowed 
to a p a r tn e rs h ip  f i rm  in  which the donor is a 
p a r tn e r ,  when the mere f a c t  of the donor 
sh a r in g  the enjoyment or the b e n e f i t  in  the 
p roperty  i s  not s u f f i c i e n t  fo r  the a p p l i c a t io n  
of s e c t io n  10 of the Hot u n t i l  and un less such 
enjoyment or b e n e f i t  is c l e a r l y  r e f e r a b le  to 
the g i f t ,  i . e . ,  to the p a r t in g  w ith  such a 
enjoyment or b e n e f i t  by the dones cr  p e rm itt in g  
the donor to share  them out of the bundle of 
r i g h t s  g i f t e d  in  the p r o p e r t y . ”
(CED v/. K a m la va t i )

Even w ith  the c l a r i f i c a t i o n  g iven  by the SC 
reproduced above, one cannot he lp  f e e l in g  th a t  the 
d i s t i n c t i o n  sought to be drawn is  somewhat h a i r - s p l i t t i n g  
and is  not based on any d i f f e r e n c e  of sub stance . In 
sum, the requ irem ent of t o t a l  p h y s ic a l  e x c lu s io n  o f the 
donor from a t ra n s fe r r e d  asgp t to a vo id  e s ta te  ta x a t io n  
has been reduced v i r t u a l l y  to a n u l l i t y  in  the case of 
t r a n s f e r s  o f s e v e r a l  im portan t c a t e g o r ie s .  I t s  scope has 
a lso  been l im i t e d  q u ite  c o n s id e ra b ly  by the in t ro d u c t io n  
of the second p rov iso  and a lso  by the exemption granted  
under s e c t io n  3 3 ( l ) ( 0 )  f o r  g i f t s  to r e l a t i v e s  of 
s p e c i f i e d  c a te g o r ie s .

( i v )  C on tra ry  to the view taken by j u d i c i a l  
a u t h o r i t i e s  in  UK, co u rts  in  In d ia  have held th a t  !lthe 
b e r e f i t  by c o n t r a c t  or o th e rw is e ” o c cu r r in g  in  th e  s e c t io n  
must be r e f e r a b le  to the p roperty  g i f t e d .  I t  was s e t t l e d  
law in  England when th e  death d u t ie s  were a b o l ish e d ,  th a t  
fo r  ; the co rrespond ing  p ro v is io n  of the death duty laws to 
be a t t r a c t e d ,  i t .  was not im p e ra t ive  th a t  the b e n e f i t  
should  have been re se rve d  in  the g i f t e d  p roperty  i t s e l f .
I t  would be enough i f  the b e n e f i t  was re se rv e d  as a p a r t



of the t ra n s a c t io n ,  r e l a t i n g  to tha g i f t *  Thus, whore 
in  c o n s id e ra t io n  of a g i f t  o f a sum of money tho donee 
convenanted to pay an an n u ity  to the donor, a b e n e f i t  
was ho ld  to have been re se rv e d  (A .G . v* U o r r a l l ;  St-*
Ajtbyn v* AG)* I t  was assumed th a t  the same p r in c ip le  
would apply in  In d ia  and was in  f a c t  ap p lied  by soma 
High Courts ( e . g . ,  in  S .  Khatoon v* CED, K* Samsuddin 
v* CED) u n t i l  the SC ru lo d  o th e rw is e .  In  the case which 
went up in  appea l the SC held  th a t  the b e n e f i t  must be 
charged upon the p ro p e r t ie s  g i f t e d  ( CED v . K a n a k a s a b a i )•

( v )  Tho s e c t io n  has lo s t  much of i t s  tea th  
and in  f a c t  i t s  r e le v a n c e  a f to r  tho amendments made in  tha 
ED A ct  i n  1965* One of the amendments ( i n s e r t i n g  a new 
p rov iso  to s e c t io n  10) p rov ided  th a t  a house p roperty  
(o f  p a r t  e th o r e o f )  g iven  by a decedent to a spouse, son, 
daugh ter, b ro ther  or s i s t e r  s h a l l  not bo deemed to pass 
on h is  death by reason  o n ly  of h is  r e s id e n c e  th e re in *  
Under tho o ther  p ro v is io n  in trod uced  in  1965 -‘s e c t io n  3 3 ( l )  
(o 2 7  p roperty  g iven  away to a spouso, son, daughter, 
b ro ther  or s i s t e r  beyond a period  of f i v e  years  before  
death s h a l l  not be taxer' to E D » i t  is  cha rgeab le  undor 
tho GT Act* T h e re fo re ,  tho p resent p o s i t io n  is  th a t  g i f t s  
to r e l a t i v e s  o f the s p e c i f i e d  ca tego ry  are not d u t ia b le  i f  
made beyond f i v e  yea rs  be fo re  death i r r e s p e c t i v e  of whether 
the donor re se rv e d  any r i g h t  or continued  to be in  
possess ion  of the o b je c t  of the g i f t ' o r  not* By v i r t u e  
of the amendment to s e c t io n  1 0 , in  tha case of the g i f t  of 
a house made to any such r e l a t i v e  w i th in  the  c r i t i c a l  
per iod  of f i v e  y e a rs ,  duty w i l l  not be cha rgeab le  merely 
by reason  of re s id e n ce *  That i s  to s a y ,  in  such a case the 
p roperty  w i l l  be deemed to pass on ly  i f  tho g i f t  happens 
to f a l l  w i th in  a period  of two years b e fo r 3 death*



I t  may thus be soon th a t  s e c t io n  10 now ap p lio s  
m ain ly  to g i f t s  mad a to parsons ou ts id e  tho s p e c i f ie d  
r e l a t i o n s h ip  u i t h  tho deceden t. Uhore g i f t  tax is  
ch a rg eab le ,  g i f t s '  to s p e c i f ie d  ca tego ry  of r e l a t i v e s  are 
not i n c lu d ib le  i f  made beyond f i v e  yea rs  before death .
House p roperty  g iven  away to such r e l a t i v e s  w i th in  f i v e  
years but beyond two years  before death is a lso  not 
l i a b l e  to ED un less there  i s  some r e s e r v a t io n  by tho 
donor or the deceased con tinues  to an joy  i t  even a f t o r  making 
the g i f t  but not merely because of re s id e n c e .

( v i }  Although s e c t io n  10 can bo app lied  where 
any b e n e f i c i a l  i n t e r e s t  is  reserve^' in  p roperty  s e t t l e d  
on a r e l i g i o u s  t r u s t  (d e b u t ta r  p ro p e r t y ) ,  in  the case of 
a wakf the s e c t io n  is  of no h e lp . Even in  the case of a 
S h e b a it  of a Hindu r e l i g i o u s  t r u s t ,  the s e c t io n  may not 
be of any a v a i l  i f  i t  can be shown th a t  the b e n e f i t  was r e 
se rved  o n ly  in  the e x e rc is e  of the o f f i c e  of a t ru s te e  
as fo r  example in  the case of Sa tyan a rayan  Bag la  v .  CED.



DISCRETIONARY TRUST AS A MEDIUM FOR AVOIDANCE
OF ESTATE-DUTY

A t r u s t  i s  an o b l ig a t io n  annexed to tho ownership 
of p ro p e r ty ,  a r i s in g  out of con fidence  reposed in  and 
accepted by the owner fo r  the b e n e f i t  of another or o thers  
and of another and the owner h im s e l f .  A t r u s t  i s  c rea ted  
when the author of the t r u s t  in d ic a t e s  w ith  reasonab le  
c e r t a in t y  h is  in t e n t io n  to c re a te  a t r u s t  accompanied by, 
excep t in  the case of a w i l l  or where- he c o n s t i t u t e s  
h im se lf  the t r u s t e e ,  complete d ives tm en t of ownership in  
fa vo u r  of the t r u s t e e s ,  the purpose of the t r u s t ,  the 
b e n e f i c i a r i e s  and the t r u s t  p ro p e r ty .  Other than in  the 
case^/a tes tam en ta ry  t r u s t ,  no deer! i s  e s s e n t i a l  fo r  s e t t in g  
up a t r u s t  excep t where the s u b je c t  matter i s  immovable 
pro por ty  •

Depending upon the com posit ion  of tha b e n e f i c i a r i e s ,  
a t r u s t  can be p u b lic  o r  p r i v a t e .  A p r iv a t e  t r u s t  f a l l s  
under two c a t e g o r i e s , nam ely^abso lu te  or s p a c i f i c  and 
d i s c r e t i o n a r y .  In  an ab so lu te  or s p e c i f i c  t r u s t *  the 
b e n e f i c i a r i e s  and t h e i r  s p e c i f i c  sha res  in  the income or 
p rop e rty  of the t r u s t  are d e te rm in a te ,  w h i le  in  a d i s c r e 
t io n a r y  t r u s t  the income of the t r u s t  fund can be 
a l lo c a te d  among the  b e n e f i c i a r i e s  a t  the d i s c r e t i o n  of the 
t r u s t e e s .  A d i s c r e t io n a r y  t r u s t  can be ex h au s t ive  or 
non-exhaustive . I t  i s  e x h au s t ive  where the t ru s te e s  are 
re q u ire d  to d i s t r i b u t e  the whole of the income o f the t r u s t .  
I t  is  non-exhaustive  where the  t ru s te e s  are g iven  the 
d i s c r e t io n  not to app ly  the whole of the income fo r  the 
b e n e f i t  o f the d i s c r e t io n a r y  b e n e f i c i a r i e s  but to accumulate 
the p o r t io n  not so pa id  or a p p l ie d .



In  a sense , c r e a t io n  of a t r u s t  amounts to t r a n s fe r  
of p roperty  and th e re fo re  a t t r a c t s  the g i f t  tax .  Uhere 
the share of the b e n e f i c i a r ie s  is  s p e c i f i e d ,  on tha death 
of anyone of them the in t e r e s t  ceasing  on death a t t r a c t s  
e s ta te  d u ty .  Even though ownership does not change,duty  
is  charged whenever there  is  a change of b e n e f i c i a l  
ownership# The problem a r i s e s  uhere the t r u s t s  are 
d i s c r e t i o n a r y .  For on the death of a b e n e f ic ia r y  of such 
a t r u s t ,  i t  i s  not p o ss ib le  to a s c e r t a in  the va lu e  of the 
i n t e r e s t  ceas in g  on dea th . Apart from the f a c i l i t y  of 
income and u ea lth  s p l i t t i n g ,  a d i s c r e t io n a r y  t r u s t  makes i t  
v i r t u a l l y  im poss ib le  to apply the ED taxes in  the even t of 
any death among tho b e n e f i c i a r i e s .

Linder the scheme of In d ian  E s ta te  Duty Act cesser
o f i n t e r e s t  in c lu d in g  i n t e r e s t  in  t r u s t  income is
deemed to bo p roperty  passing on death l i a b l e  to be taxed
and such i n t e r e s t  is  va lued  ^on a pro r a ta  b a s is  w ith
re fe re n c e  to the  aggregate v a lu e  of the p ro p e r t ie s  of the
t r u s t .  The absence of any p ro v is io n  to tax cesser of

a n t i -
i n t e r e s t  led  to the p r a c t ic e  o f/g e n e ra t io n - sk ip p in g  
t r a n s fe r s  in  the USA. The enactment of thcr gen e ra t io n -  
sk ip p in g  t r a n s fe r  tax in  1 976 was designed to counter t h i s  
p r a c t i c e .  Such g en e ra t io n -sk ip p in g  was not p o ss ib le  in  
In d ia  as i n t e r e s t  ceas ing  on death  has been taxed to 
e s ta te  duty r i g h t  from the in c e p t io n .  Se t t le m e n ts  where 
the s e t t l e r  re se rved  any i n t e r e s t  are a lso  deemed to ..pass on 
death un less the i n t e r e s t  is  surrendered  w e l l  before  
c r i t i c a l  p e r io d  of two y e a r s .  I t  is  the death of a 
b e n e f i c i a r y  of a d i s c r e t io n a r y  t r u s t  which does not g ive  
r i s e  to any q u a n t i f i a b le  d e v o lu t io n  of p roperty  which can 
be sub jec ted  to the e s ta te  d u ty .  The advantages of a 
d i s c r e t io n a r y  t r u s t  a re ;



( i )  I f  tho s e t t l o r  has su rv iv e d  tha s t a tu t o r y  
period  of two yea rs  ho can produce a s i t u a t i o n  where tho 
a sso ts  n e ith e r  belong to him nor to tha b e n e f i c i a r i e s .
They w i l l  belong to the t r u s t e e  who ho lds them in  a 
f i d u c i a r y  c a p a c i t y  and, s in ce  he does not have any 
b e n e f i c i a l  i n t e r e s t ,  th e re  i s  no passing of p roperty  on 
h is  death*

( i i )  P ro v id ed  there  a 2. e a t l e a s t  th ree  b e n e f i c i 
a r i e s ,  no e s t a te  duty i s  a t t r a c t e d  upon the death o f any 
o f them, the reason  f o r  t h i s  exemption being t h a t  eve ry  
b e n e f i c i a r y ’ s in t e r e s t  i s  dependent upon the a x e rc is e  of 
the t r u s t e e ’ s d i s c r e t io n  in  h is  or her f a v o u r .  Duty u i l l ,  
o f  cou rse , become payable on tha death of the l a s t  but 
one b e n e f i c i a r y ,  whan the e s t a te  passes a b s o lu te ly  to the 
s u r v iv o r  or uh a t rem ains then of tho p ro p e r ty ,  i» e » ,  
uhen thero  is  a c tu a l  d i s t r i b u t i o n  of c a p i t a l .  In  order to 
p reven t the b e n e f i c i a r i a s  of a d i s c r e t io n a r y  t r u s t  f a l l i n g  
below tuo and thereby  postpone the day of doom,an attem pt 
i s  made to in c lu d e  as many l i v i n g  members of the fa m i ly  
as p o ss ib le  as b e n e f i c i a r i e s .

Uhere a d i s c r e t io n a r y  t r u s t  i s  c re a te d  through a 
u i l l ,  on the death of the s e t t l o r  the p ro p e rty  passes 
under the g e n e ra l  p ro v is io n  of the ED Act, name i y ,  ‘ 
s e c t io n  5* S im i l a r  is  the p o s i t io n  where a d i s c r e t io n a r y  
t r u s t  comes to an end fo l lo w in g  a d ea th . LJhure the 
t ru s te e s  of a d i s c r e t io n a r y  t r u s t  are re q u ire d  to fo l lo w  
the in s t r u c t io n s  of ■ the s e t t l o r  from time to t im e , the 
e n t i r e  t r u s t  p roperty  passes on the s e t t l o r ' s  dea th .
Uhera the s e t t l o r  i s  a lso  one of tha o b je c ts  of the t r u s t ,  
i t  has been held  th a t  i t  amounts to r e s e r v a t io n  of i n t e r e s t  
and comes w i th in  tho ambit o f the an t i- a vo id an ce  p ro v is io n s



of s e c t io n  1 2 o f tho ED Act. Uhere tho shares arc- c l e a r l y  
d e f in e d ,  mars d i s c r e t io n  on tho pa rt  of tho t ru s te e s  to 
app ly  the incomo fo r  tho b e n e f i t  of a b e n e f ic ia r y  w i l l  not 
bo enough to do foa t  le v y  of duty (SC in  Mahendra Rambhai 
P a t e l )#  In  o ther words, a d is c r e t io n a r y  t r u s t  does not 
come in to  being un less there  i s  complete d i s c r e t io n  to the 
trustee in  the matter of t im ing  and d i s t r i b u t i o n  of the 
benef i t s •

D esp ite  the r e s t r i c t i o n s  imposed in  the law , w ith  a 
l i t t l e  thought and c au t io n ,  a person can so arrange h is  
a f f a i r s  through the medium of a d i s c r e t io n a r y  t r u s t  th a t  he 
can avo id  or reduce the payment of e s ta te  duty* To ta c k le  
tho problem, some f a i r l y  sweeping measures were taken in  
UK in  1969 whereby i t  was provided th a t  upon the death of 
any one b e n e f i c i a r y ,  a p ro p o rt io n  of the corpus equa l to 
the p ro p o r t io n  of income th a t  has in  f a c t  been paid to tha 
b e n e f ic i a r y  over the years  w i l l  be brought under t a x a t io n  
in  the same way as in t e r e s t s  in  possession* U ith  the 
in t ro d u c t io n  of tho CTT, an e n t i r e l y  new scheme of t a x a t io n  
of p roperty  s e t t le d  on d i s c r e t io n a r y  t r u s t  has been 
in troduced  in  which the f o c a l  po in t  of charge i s  the 
o ccas io n  of a c a p i t a l  d i s t r i b u t i o n  out of the s e t t l e d  
p roperty*  Scope of the charge was extended by c e r t a in  
deeming p ro v is io n s  under which c a p i t a l  i s  deemed to have 
been d is t r ib u te d  on c e r t a in  o ccas ions*

In  In d ia ,  d i s c r e t io n a r y  t ru s ts  have been the 
s u b je c t  of l e g i s l a t i v e  a t t e n t io n  in  ro ce n t  yea rs*  The 
incomo of a t r u s t  is  taxed at a f l a t  r a t e  of 65 per cen t 
i f  the shares  of the b e n e f i c i a r i e s  are unknown or 

ind iF ta r^ in tc#  S i m i l a r l y ,  the w ea lth  of such t r u s t s  i s  
tax ab le  a t  the r a te  of 3 per cen t or a t  the a p p ro p r ia te  r a t e



a p p l ic a b le  i f  such asse ts  are held  by a r e s id e n t  c i t i z e n
of In d ia ,  w h ichever i s  mora b e n e f i c i a l  to re ven u e . I t  may
thus ba saen th a t  d i s c r e t io n a r y  t r u s t s  cannot avo id  ta x a t io n
a l to g e th e r  and. t h e r e fo r e ,  the  k ind of measures taken under 1 f a n t i-
tho CTT in  UK or under th e^ g an a ra t io n - sk ip p in g  t r a n s fe r  tax 
in  USA may^not be c a l le d  f o r  h a re .  However, th e re  are  
c e r t a in  ex cep t io n s  from the a p p l i c a t io n  of the f l a t  r a te s  of 
income tax and w ea lth  tax in  the case of c e r t a in  c a te g o r ie s  
of d i s c r e t io n a r y  t r u s t  which opan up scopo fo r  avo id ance .
For in s ta n c e ,  tha f l a t  r a t e  of 3 per cen t w ea lth  t a x  i s  not. 
a p p l ic a b le  in  tha fo l lo w in g  c a s e s !

( a )  Where tha t r u s t  has been dec la red  by a parson by 
w i l l  and such t r u s t  is  the o n ly  t r u s t  so d ac la rad  by him.

(b )  Where none of the b e n e f i c i a r i e s  has not wealth  
axcaoding tha amount not chargeab le  to w ea lth  tax  or is  
a b a n a f i c i a r y  under any o ther  t ru s t *

( c )  Where tho asse ts  are he ld  under a t r u s t  bona f id e  
c re a ted  by a non-testam antary  instrum ent befo re  March 1 ,
1970 e x c lu s i v e l y  fo r  the b e n e f i t  of the dependent r e l a t i v e s  
of the s e t t l o r .

(d )  Where the  t r u s t  i s  c rea ted  bona f id e  fo r  tho b e n e f i t  
of persons employed in  b u s in e s s / p ro fa s s io n  o f the a s se sse s .

Hence, i t  seems necessary  to ensure th a t  p ro p e r t ie s  s e t t l e d  
on a d i s c r e t io n a r y  t r u s t  are a lso  su b jec ted  to some tax 
when a b e n e f i c i a r y  d ie s .



Dno of ensuring  t h i s  uould bo to fo rm u la te
a schcmo uhorc?£_a d is c ro t io n a r  y t r u s t  c rea ted  by 
in t a r  v iv o s  t r a n s fe r  u i l l  a t t r a c t  tho usua l g i f t  tax*
Uhoro tha t r u s t  com us in to  ax is  to nee af to r tho death of 
tho s e t t  l o r ,  tax u i l l  bo charged on tho p roperty  in  f u l l .  
Uhon a bonof i c i a r y  d io s , a f r a c t i o n  of tha t r u s t  p roperty  
may bo brought under charge tak ing  tho share of a l l  
benaf ic  i a r  ie s  to be equa l un loss 'sp o c if  ied o th e rw is e .  
A l t e r n a t i v e l y ,  the property  of the t r u s t  may bo sub ioctod  
to p e r io d ic  tax o f say 25 per cent ovary 10 yea rs  as under 
tho CTT of tho UYXC

i y  For a d o ta i lo d  o u t l in e  of a schema
counter avo idance through tho medium of 
d i s c r e t io n a r y  t ru s ts  see Goodhart, U. (1 980)«



E x t r a c ts  from F u l l  R ep o rt  o f tho T a x a t ion Royieu 
Committee, Government o f Aus t r a l i a  ( 1 975)

CHhPTER 24! APPENDIX C

5 ITUS OF ASSETS

24»C1. The common law has v a r io u s  t e c h n ic a l  *r ulos fo r  
de te rm in ing  the s i t u s  o f an item  of p ro p e r ty .  These r u le s  
ere based l a r g e l y  on c o n s id e ra t io n s  of conven ience . Some 
A u s t r a l i a n  tax in g  l e g i s l a t i o n  has r e l i e d  e x c lu s i v e l y  on the 
common law r u l e s !  the p resent E s ta te  Duty Assessment Act , 
f o r  example, co n ta in s  no r u le s  as to the s i t u s  of a s s e ts .  
Other A u s t r a l i a n  tax in g  l e g i s l a t i o n  has m od if ie r  the 
common law r u le s  to soma e x te n t  by in t ro d u c in g  ru le s  
ap p ly in g  in  p a r t i c u l a r  s i t u a t i o n s !  s u c t io n  13 of the 
G i f t  Duty Assessment Act co n ta in s  a number of r u le s  of 
t h i s  s o r t .

24*C2» In  the Com m ittee 's v ie u  the common law ru le s  are not 
a lways a p p ro p r ia te  in  t h i s  c o n te x t !  in  cer t a in  a rea s ,  
in c lu d in g  s p e c i a l i t y  debts and in t e r e s t s  in  t r u s t  e s t a te s ,  
they  have been used in  4‘he past to avo id  tax* The m o d if ic a 
t io n s  to the common law r u le s  in  the G i f t  Duty Assessment 
Act are inadequate  in  some in s ta n ce s  and go too f a r  in  
o the rs*  For example, tha Act ignores tho problem of 
de te rm in in g  the s i t u s  o f a t r u s t  e s t a t e ,  y e t  t r e a t s  shares  
i n  a company in co rp o ra ted  o u ts id e  H u s t r a l i a  as being 
s i tu a te d  in  t h i s  co u n try  i f  the shares a re  l i s t e d  on a 
branch r e g i s t e r  of a company in  A u s t r a l i a *  Shares  in  a 
company in co rp o ra te d  in  A u s t r a l i a  should be tax ab le  under 
A u s t r a l i a n  lau  i r r e s p e c t i v e  of where the r e g i s t e r  on which 
the shares are l i s t e d  i s  kep t,  s in c e  the company i s  
s u b s t a n t i a l l y  dependent on A u s t r a l i a n  law fo r  i t s  e x is te n c e



and con tinuance* For tha same reason , shares in  a company 
in co rp o ra te d  o u ts id e  A u s t r a l i a  should not bo t re a te d  as 
being s i tu a te d  in  t h i s  country  even uhere they  are l i s t e d  
on a r e g i s t e r  in  A u s t r a l i a .  In  the case of a t r u s t  e s t a te ,  
the common la u  r u l e s ,  uh ich  depend on hou f a r  the
a d m in is t r a t io n  of the t r u s t  e s ta te  has proceeded, shou ld  not
be f o l lo u e d .  /in i n t e r e s t  in  a t r u s t  e s t a t e ,  f u l l y  adm in is 
te red  or o th e ru is e ,  ought to be t re a te d  as s i t u a t e d  in  
A u s t r a l i a  o n ly  in  so fa r  as any of the asse ts  of the t r u s t  
e s ta te  a re ,  on the r e le v a n t  da te , s i tu a te d  in  A u s t r a l i a .
In  determ in ing  tho ex ten t  of the A u s t r a l ia n  a s s e ts ,  those 
l i a b i l i t i e s  o f the t r u s t  e s ta te  not charged ag a in s t '  p a r t i c u la r  
a s se ts  shou ld  be apportioned  over a l l  the a s s e t s .  The 
Committee can see no j u s t i f i c a t i o n  fo r  imposing a tax on an 
a s se t  merely because one or more of. the t ru s te e s  r e s id e  in
A u s t r a l i a  or fo r  making the l i a b i l i t y  fo r  tax depend on
yhe ther  or not a t r u s t  e s ta te  has been f u l l y  ad m in is te red .

24.C3* The r u le s  conta ined  in  A r t i c l e  I I I  of the e s ta te  duty 
conven t ion  betueen the United S t a t e s  and A u s t r a l i a  prov ide  
a reasonab le  ba lance . Committee th e re fo re  proposes tho
fo l lo u in g  r u l e s ,  based on th a t  co n ven t io n !

( a )  Immovable p ro p e rty  (h e ld  o th e ru is e  than by 
way of sec Lit i  t y )  should be deemed to be 
s i tu a te d  a t  the p lace where tha land 
concerned i s  lo ca te d *

(b )  T an g ib le  movable p roperty  (h e ld  o th e ru ise  
than by uay of s e c u r i t y  and o the r  than 
p roperty  fo r  uhinh s p e c i f i c  p ro v is io n  i s  
made) and bank of cu rrency  notes and o ther 
forms of cu rren cy  recogn ised  as le g a l  tender



a t  tho p lace of issue  should  bo doomed to 
be s i tu a te d  at the p lace where th a t  
p roperty  or cu rrency  is  lo c a te d ,  o r , i f  in  
t r a n s i t u ,  a t  the p lace of d e s t in a t io n *

( c }  Debts ( in c lu d in g  bonds o ther than those
r e f e r r e d  to in  ( d ) ,  b i l l s  of exchange and 
prom issory no tes , whether n e g o t iab le  or n o t ) ,  
secured or unsecured and whether under s e a l  
or not, ex c lud in g  the forms of indebtedness 
fo r  which s p e c i f i c  p ro v is io n  is  made e lsewhere  
in  these recommendations, shou ld  be deemed 
to be s i tu a te d  a t the p lace  where the debtor 
is  r e s id e n t *  However, i f  the d eb to r ,  a t  the 
time when the debt i s  to be va lued  has an 
e s ta b l is h e d  p lace  of bus iness  in  the country  
in  which the owner of the debt was dom ic iled  
and the debts were in c u rre d  in  c a r r y in g  on the 
business o f t h a t  e s ta b l ish m e n t ,  the debts so 
in cu rre d  shou ld  be deemed to be s i tu a te d  in  
th a t  country*

(d )  Bonds, s to ck s ,  deben tu res , and o ther  debts 
being s e c u r i t i e s ,  issued by any government, 
m u n ic ip a l i t y  or p u b lic  a u th o r i t y  shou ld  be , 
deemed to be s i t u a te d  a t  the p lace  where th a t  
government, m u n ic ip a l i t y  or p u b lic  a u th o r i t y  
i s  lo ca te d *

( e )  Bank accounts should  be deemed to be s i t u a t e d
a t  the p lace  where the bank or branch 
th e re o f ,  a t  which the acco unt was kept, is  
lo c a te d  *



( f )  Moneys, payable under a p o l ic y  of in su rance  
or under an a n n u ity  c o n t ra c t ,  whether under 
s e a l  or not, shou ld  be deemed to be s i tu a te d  
where the p o l ic y  or annu ity  c o n t ra c t  prov ides 
th a t  the moneys are  payab le ; o r ,  i f  the p o l ic y  
or ann u ity  c o n t r a c t  does not provide where the 
moneys are payab le ;

( i )  a t  th.a p lace  of ' in c o rp o ra t io n ,  in  
ti'.u c f  a company? or

( i i )  a t  the p lace of re s id en ce  of the person 
by whom the moneys are payable, in  any 
other case*

(g )  A p a r tn e rs h ip  shou ld  be deemed to be s i tu a te d  
a t  the p lace where the business of the 
p a r tn e rsh ip  i s  c a r r ie d  on, but on ly  to the 
e x te n t  of the p a r tn e rsh ip  bus iness  a t  th a t  
p la c e •

( h )  Sh ips  and a i r c r a f t  and shares th e re o f  should 
be deemed to be s i tu a te d  a t  tha p lace of 
r e g i s t r a t i o n  of tha sh ip  or a i r c r a f t *

( i )  G oodw ill  as a t ra d e ,  business or p ro fe s s io n a l  
a s s e t  should be deemed to be s i tu a te d  a t  tha 
p lace  where tha t ra d e ,  bus iness  or p ro fe ss io n  
to which i t  p e r ta in s  i s  c a r r ie d  on

P a te n ts ,  trade-marks and des igns should be 
deemed to be s i t u a t e d  a t  the p lace  where they 
are r e g is te r e d *



( k )  Copyr ig h t ,  f r a n c h is e s ,  and r i g h t s  or
l ic e n c e s  to use any copyr igh ted  m a te r ia l ,  
p a ten t ,  trade-mark or des ign  shou ld  be 
deemed to be s i t u a t e d  a t  the p lace  where the 
r ig h t s  a r i s in g  the re from  are e x e r c is a b le .

( 1 )  R ig h ts  or causes of a c t io n  ex d e l i c t o
s u r v iv in g  fo r  the b e n e f i t  o f an e s ta te  of a 
deceased person should be deemed tb be 
s i tu a te d  a t  the p lace  where such r ig h t s  or 
causes of a c t io n  a ro se .

(m) Judgment debts shou ld  be deemed to be
s i tu a te d  a t  the p lace  where the judgment is  
o b ta ined*

( n )  Shares in  a company should be deemed to be 
s i t u a t e d  a t  the  p lace where the company is  
in co r  p o ra ted •

( o }  An i n t e r e s t  in  a t r u s t  e s t a t e ,  whether
f u l l y  ad m in is te red  or o th e rw is e ,  should be 
deemed to be s i tu a te d  in  A u s t ra l ia  o n ly  in  
so f a r  as any of the t r u s t  a s s e t s  are 
s i tu a te d  in  A u s t r a l i a ;  provided th a t  the 
l i a b i l i t i e s  o f the t r u s t  e s ta te  which are 
not charged a g a in s t  any p a r t i c u l a r  a s se t  may, 
i f  the t ru s te e  so e l e c t s ,  be apportioned  
between the A u s t r a l i a n  and e x - A u s t ra l ia n  
a s se ts  on the b a s is  of t h e i r  r e s p e c t iv e  
va lu es  bu t, i f  the t ru s te e  does not so 
e l e c t ,  s h a l l  be t re a te d  as being charged 
a g a in s t  the ex—Aus t r a l i a n  a s s e t s .



SUMMARY OF CONCLUSIONS A ND R ECO fTlEND AT 10 NS

P a r t  I

1* Tho c o n t r ib u t io n  of the e s ta te  duty (ED ) and the
g i f t  t ax  (G T )  to the tax  re venue  o f  the Government i s
not on ly  sm a ll  - i t  never exceeded 0.5 per cen t of tho
gross tax revenue, of the Centre ( i . e . ,  be fo re  shar ing
u i t h  the S t a t e s )  - t h e , s h a r e  o f  the two tax es  to g e th e rtha
in  tha tax revenues o f/C en tre  has d ec l in ed  s t e a d i l y  over 
the l a s t  tuo decades.

2• During the  period  1 960-61 to 1 979-80 revenue from 
the ED grew a t  the r a te  of 7*5 per cen t per annum and th a t  
from the ED and the GT taken together at the r a te  of 8 .5  
per cen t per annum as a g a in s t  a growth r a te  of about 14 
per cent in  the gross tax  revenue of the C e n tre .  The 
revenue from the UT and stamps and r e g i s t r a t i o n  grew a t  a 
f a s t e r  r a t e  (13 par cen t  and 11*6 per cen t  r e s p e c t i v e l y )  
than th a t  from the ED and GT but the growth of the tax 
revenue of the Centre and the S t a te s  taken  toge ther has 
been even f a s t e r  (14*3 per c a n t ) .

3* W h ile  there  has been some growth in  the y i e ld  of
the ED c u r r e n t  p r ic e s  - though a t a much lower r a te  
than t h a t  of the t o t a l  tax revenue of the Government - in  
r e a l  terms the growth has been v i r t u a l l y  i n s i g n i f i c a n t .
At 1 960-61 p r ice s  the t o t a l  revenue from tha ED and the GT 
in c reased  from Rs 4 c ro re  in  1960-61 to Rs 7 c ro re  in  
1979-80.

4* As a revenue sou rce , the ED has not been very
re sp o n s ive  to in c re a s e  in  the GDP* The buoyancy of 
revenue from Eli w ith  r e s p e c t  to GDP works out to 0.677 fo r  
the per iod  1960-80. I f  a l low ance  is  made fo r  the impact of



the d i s c r e t io n a r y  changes made during  the. per iod  tho 
e l a s t i c i t y  of the ED might tu rn  out to be g re a te r  than i t s  
buoyancy but is  u n l ik e ly  to be g re a te r  than 1 •

.5. The e l a s t i c i t y  of revenue from the ED would be
le s s  than u n ity  a lso  u i t h  r e s p e c t  to the r a t e  of growth of 
c a p i t a l  in  the  country  or the r a te  of a p p re c ia t io n  o ftha  v a lu a o f  
s s s o t s , p a r t i c u l a r l y ,  r e a l  e s ta te s *

6« There has been a tren d  towards a f a l l  in  the share
of e s ta te s  o f Rs 5 lakh  and above in  the t o t a l  assessed 
va lu e  of e s t a te s  coming under the E0« In the w ea lth  tax 
assessments the p ro p o rt io n  of tax-payers  worth Rs 5 lakh  
or more a lso  appears to have decreased but t h e i r  share in  
the net w ea lth  assessed has not. r e g i s t e r  ud a commensurate 
d e c l in e .  This in d ic a te s  a trend  towards le s so n in g  of 
c o n c e n tra t io n  in  in h e r i t e d  w ea lth  in  which ED may have 
p layed a p a r t .

1* The growth of ED demand r a is e d  during  tha period
1 970-71 to 1981-82 works out to  4*6 per cen t per annum 
w h i le  th a t  of c o l l e c t i o n s  comes to 5 .9  per cent* Tha 
e l a s t i c i t y  of c o l l e c t io n s  w ith  re sp e c t  to  d emand works 
out to 1*47. The lou y i e ld  of the ED canno t, t h e r e fo r e ,  
be a t t r ib u t e d  to any s e r io u s  drag in  c o l l e c t i o n .  The 
causes of low y ie ld  h a v e * th e re fo re ,  t o  be looked fo r  on 
the s id e  of demand ra th e r  than c o l l e c t i o n s .

8* A comparison of tha  f ig u r e s  of ED asses sme nts wi th
those o f  UT suggests  th a t  th e re  may be leakages  
p a r t i c u l a r l y  i n  the upper v a lu e  b ra c k e ts , a f f e c t in g  the 
growth of the base o f the ED e i t h e r  through avo idance  or 
evas ion *



9. Tha p o s s i b i l i t y  of e v a s io n  cannot be ru led  out
s p e c i a l l y  w ith  the in c re ase  in  the maximum m arg ina l r a te  
from 40 to 85 per cen t s in c e  the mid-1 960s. Along u i t h  
i n f l a t i o n  tho in c re ase  in  the r a te s  c a s ts  a h javy  burden 
on the le g a te e s  of la rg e  e s ta te s  uh ich cannot but accen tua te  
the tendency to evade.

1 0. The average assessed va lu e  o f e s ta te s  t as r e g i s 
te red  a d e c l in e  in  re c e n t  y e a r s .  U h i lo  the average va lue 
uas around 1.72 lâ kĥ - in  1960-61 and 1.82 lakh  in  1 961 -62, 
i t  stood at Rs 1 .61^/in 1978-79-and Rs 1.68 lakh  in  1 979-80.
Dec l i r e  i n  the m o r ta l i t y  r a te s  may have led to a f a l l  in  
the aggregate  va lu e  o f the e s ta te s  coming w i th in  the purview 
o f  the ED a n n u a l ly  but does not e x p la in  the d e c l in e  in  the 
average assessed  va lu e  of the e s t a t e s .

11. V a lu a t io n  c o n s t i t u t e s  tho c e n t r a l  problem in  ED
assessm ent. Sample survey  has shoun th a t  as much as 70 per 
cen t  of tho v a r i a t io n s  betueen re tu rn ed  and assessed P\/ 
are accounted fo r  by d i f f e r e n c e s  in  the v a lu a t io n  of movable 
and immovable a s s e t s .

12* The s lou  growth of the baso of the ED i s  p a r t ly
a t t r i b u t a b l e  a lso  to the weaknesses in  tha a d m in is t r a t io n .
The EO Act is  a n o to r io u s ly  com plicated  p iece of l e g i s l a 
t io n .  T h is ,  toge ther  w ith  the absence of any t im e l i m i t  
on the com plet ion  of the assessment r e s u l t s  in  d e lays  in  
the com plet ion  of assessment o f la rg e  e s ta te s  uh ich  sometimes

3
dracpon fo r  more than 10 y e a r s .  A r e v ie u  of/few  sample cases 
showed th a t  fo rm id ab le  problems are sometimes encountered 
in  the assessment of la rge  e s ta te s  and the d i f f i c u l t i e s  are 
o f te n  compounded by d isp u te s  amongst accountab le  persons fo r  
tho du ty , c o u r t  o rders  re g a rd in g  t i t l e s  to c e r t a in  p ro p e r t ie s  
and so on.



13* The c o s t  of a d m in is t r a t io n  of ED Act i s  q u ite  
h igh r e l a t i v e l y  to th a t  of o ther  taxes . W ith  the slow 
growth of c o l l e c t i o n s  the p ro p o rt io n  of cos t  of 
a d m in is t r a t io n  to revenue from the ED i s  s t e a d i l y  going 
up, and now s tands a t  7-8 per cen t  as compared to about 
3 per cent f o r  income tax*

14* The c o s t  of compliance seems to be q u ite  h ig h .
Over 75 per cen t of the d u t ia b le  cases i s  handled by 
law ye rs*  Even fo r  o b ta in in g  an exemption c e r t i f i c a t e ,  
the  APs f in d  i t  necessary  to engage r e p r e s e n t a t iv e s  in  
about 25 per cen t of the cases*

15* There i s  not much substance in  tho commonly held
b e l i e f  th a t  h e i r s  o f persons of sm a ll  means are su b je c ted  
to de lay  and harrassm ent in  the matter of o b ta in in g  
c le a ra n c e  c e r t i f i c a t e s *  The broad p ic tu re ' uh ich  emerges 
from a sample su rvey  undortaken fo r  t h is  s tudy i s  t h a t ,  
u h i l s  the re  i s  some d e la y  in  a feu  cases (5  per c e n t ) ,  
c le a ra n c e  i s  g iven  by and la rg e  w i th in  a month or so .

16* In  o rder to remove the hardsh ips of h e i r s ,  of sm a ll
e s ta te s  com pris ing  ba lances  to p ro v id en t/  superannuation 
fu nds , e t c * ,  a s i m p l i f i c a t i o n  o f the r e l e v a n t  lau and ru le s  
i s  needed so th a t  the t ru s te e s  of these funds are absolved 
o f  a l l  r  qs po ns i b i l i t i  es u h i l e  r e l e a s i n g  b a l a n c e s  n o t  

exceed inq a c e r t a in  l im i t *



1* C o n s id e ra t io n s  of e q u it y  end the o b je c t i v e  of
r e d u c t io n  of i n e q u a l i t i e s  c a l l  fo r  ta x a t io n  of c a p i t a l  in  
some form .

2* The case fo r  tax ing  w ea lth  on an annual b a s is  is
not as p e rsu as ive  as is  sometimes made out on ' 're se rve  
power" and e f f i c i e n c y  grounds. The balance of c o n s id e r 
a t io n s  suggests  th a t  the tax on c a p i t a l  should be designed 
to tax  t r a n s f e r s  o f w ea lth  ra th e r  than ownership as such. 
N e v e r th e le s s ,  an annual w ea lth  tax i s  u se fu l  as an i n s t r u 
ment of c o n t ro l  and as a d ev ice  fo r  c o r r e c t in g  some of the 
d e f i c i e n c i e s  of income tax but the ra te s  of such a tax 
shou ld  be kept low*

3* There i s  no strong  case fo r  exempting c a p i t a l  ga ins
com p le te ly  from ta x a t io n  even when th e r e  i s  an annual w ea lth  
ta x .  But th e re  should be some c o - o rd in a t io n  between the 
c a p i t a l  g a in s  tax and o ther t r a n s f e r  tax es .

4* A tax  on bequests cannot be e f f e c t i v e  un less  there  i s
a tax on g i f t s  in t e r  v iv o s  and in t e g r a t io n  between the two, 
e i t h e r  p a r t i a l  or f u l l ,  depending upon the c ircum stances  and 
ba lance of r e l e v a n t  c o n s id e ra t io n s .

5i- In t e g r a t io n  a t the l e v e l  o f the donor ( e s t a t e  du ty ,
C a p i t a l  t r a n s fe r  tax e t c . )  i s  p re fe ra b le  to in t e g r a t io n  a t  
the l e v e l  of the donee (AT )from  c o n s id e ra t io n s  of ^ f a c i l i t y  
o f a d m in is t ra t io n ,  potency in  reduc ing  in e q u a l i t y  and 
c a p a c i t y  to r a i s e  revenue . Eq u ity  can be taken care of 
through a p p ro p r ia te  ex cep tions  and r e l i e f s  fo r  t r a n s fe r s  to 
spouse and c h i ld r e n .



6* In  In d ia ,  a d m in is t r a t iv e  c o n s id e ra t io n s  r u l e  out
the in t r o d u c t io n  o f any donee-based tax in  p lace  of tho 
EQ s in ce  EQ. has been in  o p e ra t io n  fo r  n e a r ly  30 yea rs  now 
and in t a r  pre t a t i o  n of many of i t s  p ro v is io n s  is  w e l l  
s e t t l e d *  To keep the task  w i t h in  manageable l im i t s ,  
cum ulation  o f and in t a g r a t io n  w i t h  g i f t s  in t e r  v iv o s  can 
be l im i t e d  to such g i f t s  made over a period  of ton yea rs  
or a t  l e a s t  seven yea rs  befo re  death*

7* The p r in c ip le  o f t a x a t io n  of p roperty  once a
g en e ra t io n  demands th a t  t r a n s f e r s  between spouses should 
be ignored*

8* I f  t o t a l  exemption f o r  in t e r s  pousal t r a n s fe r  is
cons ide red  u n d es irab le  and the scheme of in t e g r a t io n  
proposed e a r l i e r  i s  accep ted , exemption upto a l i m i t  o f fe. 
3 lakh may be a llowed fo r  e s t a te s  passing between spouses, 
together w ith  s im u ltaneous d e le t io n :  o f the p ro v is io n  fo r  
exemption of one house p rope rty  upto a va lu e  of Rs 1 lakh- 
fo r  EO purposes. The idea  o f exempting one r e s i d e n t i a l  
house as such v io l a t e s  both h o r iz o n ta l  and v o r t i c a l  
e q u ity *  I f  a t  a l l ,  exemption fo r  a r e s i d e n t i a l  house 
shou ld  be r e s t r i c t e d  to a s p e c i f ie d  covered area  or 
" l i v i n g  sp ace '1* In  any case , an o v e r a l l  c e i l i n g  on 
exemption shou ld  be l a id  down* There is nc sd fo r  a 
c e i l i n g  i n  view o f the w idespread p r a c t ic e  of e va s io n  
through nbenamin ho ld ing  of p ro p e r ty .

9* Concession may be g iven  f o r  minor c h i ld r e n  in  the
form of an a d d i t io n a l  a l low ance  of Rs 3000 per minor c h i ld ,  
per year t i l l  the age of m a tu r i ty  s u b je c t  to a c e i l i n g  
of Rs 50,000 per c h i ld *



10. In  the con tex t of tha proposed spousa end minor 
c h i ld r e n 's  a l lo w an ces , t h e r j  i s  no need to r a i s e  tha 
r e c e n t l y  in troduced  exemption l i m i t  o f Rs 1p0,000*

11. Both the th resh o ld  l e v e l  and the v a r io u s  exemption 
l i m i t s  should ba p e r i o d i c a l l y  r e v is e r ’ to take account of 
i n f l a t i o n .  A l l  v a lu a t io n s  should however be made a t  
p r e v a i l in g  market r a t e s .

1 2* S e c t io n  10 now a p p l ie s  to a ve ry  narrow ca teg o ry
o f  t r a n s f e r s ,  v i z . , those f a l l i n g  beyond two years  but not 
more than f i v e  y e a r s .  I t s  p ro v is io n s  should be t igh tened  
up to remove the observed weaknesses. The te s ts  of 
genuineness of in t e r  v iv o s  t r a n s f e r s  as l a i d  down in  
Sec t io r fc lO  and 12 should bo re ta in e d  and the p ro v is io n s  
of s e c .  33 ( l )  ( c )  removed.

13'* E ro s io n  of the tax base through the d ev ice  of
g e n e ra t io n  sk ip p ing  d i s c r e t io n a r y  t r u s t s  should Be 
plugged e i t h e r  by tax ing  the p ro p e r t ie s  o f a d i s c r e 
t io n a ry  t ru s t  at the r a te  o f 25 per cen t  eve ry  ten yea rs  
or by imputing equa l share  to a l l  b e n e f i c i a r i e s  in  tho 
a s s e ts  of the t r u s t .

14* ( i )  The p e rm iss ib lo  period  of reopen ing  an
ED case may be extended in  the  case of concealment from
the e x is t in g  3 years  to 8 years  whore the val'J'y 
o f concealed aesota exceeds Rs 1 ,00,000*

( i i )  The p ro v is io n s  r e l a t i n g  to p en a lty  should
be amended to c a s t  a j o i n t  and s e v e r a l  l i a b i l i t y  to
make a t ru e  s ta tem en t of a l l  d u t ia b le  asse ts  l e f t  by a 
decedent* The E0 account should e i th e r  be v e r i f i e d  by 
a l l  major le g a te e s  or account should be subm itted  
s e p a r a te ly  by each*



( i i i )  P r o v is io n s  s im i la r  to those in  tho IT Act 
should be in co rp o ra ted  a u th o r is in g  p ro secu t io n  fo r  
concealment and o ther s e r io u s  o ffences*

( i v )  Claims to t i t l e  to p ro p e r ty ,  s tand ing  in  the 
name of a benamida'ii by le g a te e s  of a deceased person on 
grounds of su ccess io n  should be fo rb id d e n  un less  the 
p roperty  i s  inc luded  in  the EO Account#

15# In  the con tex t  of the recommendation fo r  p a r t i a l
u n i f i c a t i o n  of e s ta te s  and g i f t s  over 7 to 10 yea rs  and 
exemption of in t e r s  pousal t r a n s f e r s  upto Rs 3 lakh* the 
p ro v is io n s  r e l a t i n g  to sep a ra te  e s ta te s  _/” S e c t io n  34 (3j[7 
may bo de le ted#

16# The proposa l fo r  ex c lu d in g  a g r i c u l t u r a l  lands from 
tho purview of tho EO r e q u ir e s  irecons id e ra t io n #

17# To avo id  d isp u te s  and p revent revenue lo ss  a
d e f i n i t i o n  of a g r i c u l t u r a l  land s im i la r  to th a t  conta ined  
in  S e c t io n  2 (14 ) ( i l l )  of the IT Pet 1961 shou ld  be 
in co rp o ra ted  in  the EO Act a lso#

18# The o p e ra t io n  of the M ita k s a ra  lau  o f in h e r i t a n c e
c re a te s  an acu te  in e q u it y  in  the in c id e n c e  of e s ta te  duty 
between d i f f e r e n t  schoo ls  o f Hindu Law and o ther communities 
b es ides  a c t in g  as a s e r io u s  c o n s t r a in t  o’n tho e f f i c a c y  of 
EO as on e q u a l is e r  of in h e r i t e d  wealth# One s o lu t io n  could  
be to put the deceased c o p a rc e n a r 's  i n t e r e s t  on the top 
s la b s  of the p r in c ip a l  v a lu e  w h i le  de te rm in in g  the tax 
p a yab le•



19. I f  tha tax i s  to f a l l  e q u a l ly  on e s ta te s  of aqua l 
s iz e ,  there  i s  no reason  in  e q u it y  for., exc lud ing  fo r e ig n  
a s s e t s ,  whether f '-vable or immovable f f ro  m tha Pi/ a t  
l a a s t  fo r  de tarm in ing  tha r a te  o f duty on a sse ts  
s i tu a te d  in  In d ia *

20. Fo l lo w in g  the d e c is io n  of tha Madras High Court
in  the case of CEO v s .  Or* Ida  B a l i a  Scuddar, there  is  nead 
fo r  rev iew  of tho concept of ’ d o m ic i le 1. S u i t a b le  
p ro v is io n  may be made in  the ED Act fo r  d e te rm in a t io n  of 
d o m ic i le  on the bas is  of the leng th  of s ta y  in  tho country  
as in  UK under the CIT*

21 • U i th  the exemption now a v a i l a b le  f o r  one
r e s i d e n t i a l  house the p ro v is io n  fo r  a sep a ra te  exemption 
/ " S e c  3 3 ( l X l J 7  fo r  r e s i d e n t i a l  b u ild in g s  of former 
r u l e r s  may be d e le te d .

22» U i th  the proposed in t e g r a t io n  of g i f t s  and 
bequests the exemption fo r  g i f t s  fo r  marriage made w i th in  
the c r i t i c a l  per iod  now allowed under the GT Act 
£  Sec 5 ( l ) ( v i i )  of the GT Actj7 may ba in te g ra te d  w ith  
exemption fo r  the same purp@se in  the ED" Act _/” Sac  33C1 )
( k )  o f the EO Act/ a nd a l im i t  of Rs 30,000 fo r  GT and ED 
taken  toge ther  may bo f i x e d .  For g i f t s  made beyond the 
c r i t i c a l  per iod  the exemption fo r  marriage and normal 
expend i t u r a  now a v a i l a b le  under the GT Act may continue 
as a lso  fo r  g i f t s  to moot normal expend itu re  upto a 
maximum o f Rs 5,000 a year per each dependant c h i ld .

23* U ith  the proposed in t e g r a t io n  of g i f t s  and bequests
the  exemption of g i f t s  of p o l i c i e s  of insu rance  / “ See 33(1 ) 
(k27  may be w ithdrawn.



24* Household goods excep t i d e n t i f i a b l e  consumer
durab les  of more than a c e r t a in  v a lu e ,  s a y ,  Rs 3,000, should 
be excluded from  the PV*

25 • The exemption of monies covered by insu rance
p o l i c i e s  ass igned  fo r  payment of ED and/or dep o s its  towards 
payments of e s t a t e  duty to the ex te n t  of duty payable
or Rs 50,000 u h ich eve r  i s  lo u e r  / " s e c .  33 (1 ) ( f 27 should be
u ithd raun *  S i m i l a r l y ,  the exemption of amounts re c e iv e d  
from l i f e  in su ran ce  p o l i c i e s  a f t e r  death  to the e x te n t  of 
Rs 5,000 f s e c 3 3 ( 0 ( h i 7  shou ld  a ls  i  be, w ithdrawn*

26* Tho p ro v is io n  fo r  g ra n t in g  r e l i e f ,  in  c e r t a in
c ircu m stan ces ,  from ED payable f o r  tax  on c a p i t a l  ga ins
on s a le  of a sse ts  u i t h i n  a per iod  of two yea rs  a f t e r  death
(s e c  50B) shou ld  be r e s t r i c t e d  to the  e s ta te  du ty  charged
on the accrued c a p i t a l  ga ins  from the a s s e t .  F u r th e r ,  the
r e l i e f  shou ld  be prov ided  in  c a p i t a l  g a in s  tax r a th e r  than c a l c u la t in g  tne
in  ED by f_ ED paid on the accrued c a p i t a l  gains as on
the date o f  d ea th .

27* For a c h ie v in g  the b a s ic  o b je c t i v e s  of the ED,
v a lu a t io n  fo r  E J  should be as c lo se  as p o s s ib le  to the 
market v a lu e  excep t where a concess ion  i s  g iven  s p e c i f i c a l l y .  
Such exemptions are b e t te r  g iven  by r a i s in g  the  exemption 
-.limit s u i t a b ly  In s 'to ad  o f  k -oping down the v a lu a t io n .

28* V a lu a t io n  of asse ts  fo r  ED has f a l l e n  f e r  behind
t h e i r  market v a lu e .  U nderrepo rt ing  of t ru e  v a lu e s  in  
t r a n s fe r  deeds has compounded the problems of v a lu a t io n *
W h ile  the problem doQs not admit of easy s o lu t io n ,  improve- 
rre nt can be ach ieved  i f  in fo rm a t io n  r e g a rd in g  t r a n s a c t io n  
in  p ro p e r t ie s  i s  c o l l e c t e d  in  a s y s te m a t ic  manner in  the ED



o f f ic e s #  R e l i a b le  in fo rm a t io n  reg a rd in g  p roperty  
t r a n s a c t io n s  can be ob ta ined  a t  l e a s t  in  tho case of 
t r a n s a c t io n s  en te red  in to  by government or semi- 
government o rg a n is a t io n s *

29* The system of having v a lu a t io n s  c e r t i f i e d  by
approved v a lu e r s  does not seem to be working w e l l .  A 
p ro v is io n  fo r  re fe re n c e  to v a lu a t io n  o f f i c e r s  as under 
tho UT and IT Acts may bo in co rp o ra ted  in  the ED Act#

30* V a lu a t io n  of e q u i t y  shares should bo based as
f a r  as p o ss ib le  on th e i r  market v a lu e .  In  tho case of 
unquoted shares  v a lu a t io n  shou ld  be based on the market 
v a lu e  of the a s s e t s .  T h is  method has been approved by 
j u d i c i a l  a u th o r i t y  in  the con tex t  of the GT.

31* On the death of a p a rtn e r  in  a p a r tn e rs h ip  f i r m j
the true  va lu e  of the d eceased 's  share should be 
p ro p e r ly  assessed  i r r e s p e c t i v e  o f any s t i p u l a t i o n  in  the 
p a r tn e rs h ip  deed, and a f t e r  tak ing  account of a l l  a sse ts  
o f the  f i rm  in c lu d in g  g o o d w i l l .

32. The p ro v is io n s  fo r  in c lu s io n  of tha va lu e  of
a s s e ts  t r a n s fe r r e d  to c o n t ro l le d  companies (sec»1 ? )  
in  p ro p o r t io n  to the b e n e f i t s  de r ived  may be d e le te d *

33* D esp ite  t h e i r  r e s t r i c t i v e  c o n d it io n s  th e .
s e c t io n s  govern ing  deduct ions  of debts under the ED 
Act in  In d ia  ( S e c .  44 to 47) are a l i t t l e  too l i b e r a l  
and neeH to be t ig h ten ed  up* In  p a r t i c u l a r ,  the 
p ro v is io n s  reg a rd in g  a llow ance  of fo r e ig n  debts  a lso  , 
need to be t ig h ten ed  up to ensure th a t  such d eb ts  are 
f i r s t  s e t  o f f  a g a in s t  movable p ro p e r t ie s  abroad, then 
fo r e ig n  immovable p ro p e r t ie s  and then a g a in s t  d u t ia b le  
asse ts  •



34* I f  tha d is p o s a l  o f ponding cases is  to bo speeded
up some ex per ienced  o f f i c e r s  should  bo spared from 
ro u t in e  work and a llowed to co n cen tra te  on ly  on such cases 
w ith o u t  any p ressu re  fo r  numbers* The system of a s s ig n in g  
the j u r i s d i c t i o n  over cases in v o lv in g  P\J exceed ing a 
c e r t a in  value (Rs 20 lakh ' and o ve r )  to th e  Deputy 
C o n t ro l le r  may be re v iv e d *

35* The ED Act i s  a n o to r io u s ly  complex p iece of
l e g i s l a t i o n  and i t s  a d m in is t r a t io n  r e q u ir e s  knowledge of 
laws not o n ly  o f ED but a lso  of s e v e r a l  o ther  areas l i k e  
su c c e ss io n ,  t r a n s fe r  o f  p ro p e r ty ,  Hindu Law, e t c * ,  as 
a lso  i n v e s t ig a t i v e  s k i l l  of a high o rd e r .  O f f ic e r s  
working in  ED. c i - c l a s  deserve  s p e c ia l  pay more than 
perhaps any o thar c i r c l e  in  the  IT Department*

36* In  o rder to p reven t accum u lat ion  of a r r e a r s ,  i t
i s  necessary  to la y  down some time l i m i t  fo r com p let ion  
o f assessm ents . Having reg a rd  to the d e s i r a b i l i t y  of 
com pleting  ED assessments o n ly  a f t e r  com pleting a l l  
pending IT and UT assessm ents, period  of l im i t a t i o n  fo r  
com pleting  an ED assessment should be l in k e d  to the 
assessments under the IT and UT Acts*

37* The system o f r e p o r t in g  deaths to tha EO 
o f f i c e s  needs to bo improved. The sample s u r v e y ’ in  
s e le c te d  ce n tre s  made fo r  t h i s  study shows th a t  there  
i s  no u n ifo rm ity  in  the m atter of r e p o r t in g  deaths and 
A s s is ta n t  C o n t ro l le r s  r e l y  a lm ost w h o lly  on v o lu n ta ry  
compliance by APs. Some arrangements may be evo lved  by 
uh ich  a u t h o r i t i e s  under the S t a t e  governments are 
s t a t u t o r i l y  made re s p o n s ib le  to in t im a te  in fo rm a t io n  
re g a rd in g  deaths to the n e a re s t  ACEO*



38. The requ irem en t fo r  th e s u e a r in g  of tha ED re tu rn  
be fo re  a m ag is tra te  or a no ta ry  may be d ispensed w i th .
This- would not stand in  the way of p ro secu t io n  or o ther 
pena l measures fo r  o f fe n c e s .

39. The procedure- fo r g ra n t in g  r e l i e f  fo r  qu ick  
su cce ss io n  may be s im p l i f i e d  by doing away w ith  the need 
fo r  B o a rd 's  a p p ro va l .  Quick su cce ss io n  r e l i e f  should be 
based in  the l i g h t  of the s p i r i t  of the p ro v is io n  w ithou t  
i n s i s t i n g  on a narrow legal-'* 3 t ic  i n t e r p r e t a t io n .

40. The ED Act does not r e q u ir e  the ACED to issue  any
n o t ic e  fo r  subm ission o f/accou n t  to the AP befo re
re s o r t in g  to ex-parte  assessm ent. The lacunae may be 
remedied by a s u i t a b le  p ro v is io n  in  the law .

41. U n l ik e  in  the IT Act the re  is  no p ro v is io n  in  the 
ED Act fo r  reopen ing  an ex-parte  assessm ent. S u i t a b le  
p ro v is io n  sh o u ld 'b e  in co rp o ra ted  in  the ED Act f o r  
reopen ing  an ex-parte  assessment in  a p p ro p r ia te  cases .

42. There shou ld  be a p ro v is io n  in  the  ED Act fo r  
charg ing  i n t e r e s t  f o r  la t e  f i l i n g  of r e tu rn  and/or non
payment of duty w ith  s t a tu t o r y  powers to the c o n t r o l l e r  
to waive the in t e r e s t  in  a p p ro p r ia te  cases on the b as is  
o f  g u id e l in e s  to be l a id  down by the Board .

4 3 . P ro v is io n s  s im i la r  to s e c t io re  263 and 264 of the
IT  Act shou ld  be in co rp o ra ted  in  the ED Act to provide 
r e l i e f  to APs and a lso  sa feguard  revenue .

44. The re co v e ry  procedure fo l lo w e d  in  the other d i r e c t
taxes shou ld  be made a p p l ic a b le  to a r r e a r s  under the ED a lso *



45. I n  the in t e r e s t s  of revenue and a lso  u n ifo rm ity  
and e q u i t y  a l l  payments- a c t u a l l y  r e c e iv e d  from the 
employer by the h e i r s  of a deceased employee shou ld  be 
deemed to pass on death in  the same uay as proceeds of 
insu rance  p o l i c i e s  r e g a rd le s s  of whether the deceased had 
any vested  r i g h t  th e r e in  or not, except in  the case of 
death by a c c id e n t  on du ty .

46. P rem ia  pa id  on p o l i c i e s  taken  under the M a r r i e d  
Women's P r o p e r t y  A c t  shou ld  be deemed to be g i f t s  
i n t e r - v i v o s .

47* A p ro v is io n  s im i la r  to t h a t  in  the o ther d i r e c t
taxes shou ld  be in troduced  in  the ED Act a u th o r is in g  the 
ACED to re fu s e  re fund  of the d u ty ,  pending d e c is io n  in  a 
D epartm enta l appeal* where the A s s is t a n t  C o n t ro l le r  has 
reasons to b e l ie v e  th a t  such re fun d  may be p r e ju d i c i a l  to 
revenue . I n t e r e s t  shou ld  be paid on de layed  re fu n d s .

48* I t  shou ld  be c l a r i f i e d  th a t  ED i s  not d e d u c t ib le
as a l i a b i l i t y  from the P \J.

49. I t  shou ld  be made c le a r  tcb th a t  the  re c e n t
amendment o f the ED- Act- making Rule 18B o f the UT Ru les  
a p p l ic a b le  to the v a lu a t io n  o f one r e s i d e n t i a l  p roperty  
w i l l  app ly  o n ly  where the p rop e rty  is  s e l f- o c c u p ie d .

50. As recommended by the Chokshi Committee, the
d ev ice  of postponing ED through the method of " g r a f t i n g "  
in  the l i g h t  of the d e c is io n  of the House of Lords in
UK should be plugged by s u i t a b le  amendment of s e c t io n  11*



51* S e c t io n s  8, 25 and 29 of the ELD Act u i l l  become 
redundant i f  the recommendations made h e r e  are  implemented 
and may be d e le ted *

52* F u l l  exemption shou ld  be a llowed fo r  bequests to
p u b lic  c h a r i t y .

53. One High Court has held th a t  the p ro v is io n
a u th o r is in g  the assessment of i n t e r e s t  ceas ing  on death, 
i . e . ,  s e c t io n  7 read u i t h  R u le  40 u i l l  have no a p p l i c a t io n  
un less  the deceased had some monetary b e n e f i t s .  Th is  can 
be a source of base e ro s io n .  I t  should be provided th a t  
a c c ru a l  of any b e n e f i t  w i l l  b r ing  the s e c t io n  in to  
o p e ra t io n  and the b e n e f i t  can be va lued  a t the c u r re n t  
market r a t e .



CITATIONS

1 • C o n t r o l le r  of E s ta te  D uty , Lucknou v .  A lok« Mi.tr a 
(1980.) 1 26 ITR 599 ►

2* George Da Costa  v .  C o n t ro l le r  of E s ta te  Duty, Mysore 
(1967) 63 ITR 497.

3* Rash Mohan C h a t ta r je e  v .  C o n t ro l le r  o f ' t s t a t c  Duty, 
West Benga l (1964) 52 ITR (ED ) 1.

4 . C o n t ro l le r  of E s ta te  D u ty , Madras v .  P a r v a t i  Ammal 
(1974) 97 ITR 621.

5. Shamsun Mansur u. C o n t r o l le r  of E s ta te  Duty, West 
Bengal (1 969) 71 ITR 301.

6 .  C o n t r o l le r  of E s ta te  D uty , Karnataka v .  Umosh Rudra 
(1979) 117 ITR 579.

7. C o n t r o l le r  of E s ta te  Duty, Madras v .  N.R. Ramaratnam 
( 1973)  91 ITR V*

8* C o n t ro l le r  of E s ta te  Duty, Ke ra la  v .  R .U . V isuanathan  
and Others (1976) 105 ITR 653.

9* C o n t ro l le r  of E s ta te  Duty , Madras u. Ramachandra 
Gounder (1973) 88 ITR 448.

10. Chick v .  Commissioner o f Stamp Duties' o f New South 
Wales (1958 ) 2 A l l  ER 623; (1 959) 37 ITR (ED ) 89.

11# C o n t ro l le r  of E s ta te  Duty, Pun jab , Haryana, 3.&K,
H .P .  and Chandigarh u. K am lava t i  (1976) 1 20 ITR 456.

12* A tto rn ey-G en e ra l v/. U o r r a l  (1895) 1 QB 99.

13. S t .  Aubyn v .  A tto rn ey-G en e ra l (i\lo. 2) (1952) A.C. 15.

14. S a r u a r i  Khatoon v .  C o n t ro l le r  of E s ta te  Duty, Lucknou 
(19 70 ) 78 ITR 719.

15. K ik ab h a i Samsuddin v .  C o n t ro l le r  of E s ta t e  Duty, 
G u ja ra t  (1 969) 73 ITR 241*



16. 

1 7. 

18*

19.

20. 

2 1.
22.
23.

24.

25.

26. 

27. 

2*8 .

29.

30.

31.

C o n t ro l le r  of E s ta te  Duty, Madras v .  Kanakasabai 
(1973) 89 ITR 251.

Sa thyana rayan  B a g la  v .  C o n t ro l le r  of E s ta te  Duty,
Uast Bengal ( l  982) 133 ITR 710.

Mahendra Rambhai F a t a l  v .  C o n t ro l le r  of E s ta te  
Duty, G u ja ra t  (1967) 63 ITR 645.

S a r o j i n i  Devi v . 5 r i  K r i s tn a  (1944) AIR 1944 Mad.
401 .

C o n t ro l le r  of Es ta to  Duty, K e ra la  v .  \1 • l/anugopala 
Uerma Ra jah  (1976J 105 ITR 593.

Commissioner of iJe a l th - ta x ,  Andhra Pradesh v .
O f f ic e r- in - c h a rg e  (C o u rt  of L Ja rds), Pa igah  (1 976)
105 ITR 133.

Second G i f t  Tax O f f i c e r ,  Mangalore y .  D.H* Nazareth 
(19 70) 76 ITR 713 »

C o n t ro l le r  of E s ta te  Duty, Madras y . A l la d i  
Kuppusuamy (19 77) 108 ITR 439.

C o n t r o l le r  of E s ta te  Duty, Madras y .  D r. Ida  B e l l a  
Scuddar ( l  980) 1 23'- ITR 104.

C o n t r o l le r  of E s ta te  Duty, Uast Benga l v .  3ohn 
Gregory Apear & Another (1979) 119 ITR 192°

RM, P .A l .A .  A lagappa C h e t t ia r  y .  C o n t r o l le r  o f E s ta te  
Duty1, Madras ( l9 6 6 )  60 ITR 289.

C o n t ro l le r  of E s ta te  D u ty , Bombay y .  Xac Cadar Xec 
Usman C l982) 8 Taxman 168 (Bom ).

H .C . Khanna, y .  C o n t r o l le r  of Es ta te . Duty, Madras 
(1977) 107 ITR 373.

C o n t ro l le r  of E s ta te  Duty, Madras v .  E s ta te  of La te  
R . Ramanujam (1977) 108 ITR 273*

R a l l i  B ro th e rs  L td .  v .  In lan d  Reyanue Commissioners 
(1966) AC 483.

D .3 . Gazdar v .  C o n t r o l le r  of E s ta te  Duty, Bombay 
(1982) - 10 Taxman 169 (B o m .) .



R EF ER'EMCcS

1* A tk in so n , A .B . (1972 )*  Unequa l  s h a r e s * ( A l l e n  L an e ) .

2 * B y rn e ,  U. 3 . (1980) • R ecan t  Developments  in  Caoita JL
Gains T axation*  F in an z a r  ch i v ,  Band 38*

3 * D av id , Mar t i n  (1 96 8) * A l t e r n a t i v e  Approaches to
Capi t a l  Gains Tax* The Brookings In s t i t u t i o n *

4. E s t im a te s  Committee* ( l  981-82;, Twenty N inth
R e p o r t ,  P a r t  I I '

5* Flemmino, 3*5* and L i t t l e ,  I.M .D* (1 97,4) JJhy.JJe
Need a W ea lth  Tax* London* ( M athu in .’ •

6* Goodhart, U* (1980 ) f j a p i t a l  Trans f e r  Tax o n
D i s c r e t i o n a r y Tru s t s  - A New Approach* B r i t i s h

%my. ■»-«‘rrm —r i r  t r  t ■- rniwuii i jum .«.'h m mm. m , tm , m -'J.' r-- ^

T a x R a v ie u *

7* Government of A u s t r a l i a  ( l9 7 5 )«  F u l l  Repor t  of
the T ax a t io n  Review Committee * ( Ch a i r  m a n 2K • W. A s p re y ) .

8* Government of In d ia ,  M in is t r y  of F in ance  (1 978)»
Rep o r t  of the D i r e c t  Tax Laws Commi t t e e .  (Chairman*
C.C* C h o k s h i )»

9* G u l a t i ,  I * a .  (19 5 7 ).  C a p i t a l  T ax a t io n  in  a
De v e lo p ing Economy ( I n d i a ) ,  Bombay: O r ie n t  Longmans. ^  I' I M .ill. ^  ■■ ' I |H f  M ■ ' •  J  —<

10* H a rbu ry , C-D*. and H i th e n s ,  D* *  (1 979), Inher i tan ce  
and U h a a lth  In e q u a l i t y  in  B r i t a i n | Ge or oe Al le n 
and Unuin*

11* H a rb u ry , C«D. and Msc-Mohan, P* (1 9 7 3 ),  In h e r i t a n c e  
a nd the C h a r a c t e r i s t i c s  of Top We a l th Leavers  _in^
B r i t a i n »  Economic Jo u r n a l *  Septem ber.

12* K a ld o r , (\j, (-]956). In d ia n  Tax Refo rm . (Government 
o f I n d i a ) .

13* Kay, 3 . A. and K ind , ffl.A* ( l 9 8 0 ) .  The 
Systejn* Oxford U n iv e r s i t y  P re ss*

14* Meade R e p o r t  ( l 9 7 8 ) .  The S t r u c tu r e  jand Reform of 
D i r e c t  T a x a t io n . Londonf George f f l le n  and Unwin



1 5. 

1 6 •

1 7. 

1 8. 
1 9 .

20 •

21 •

22.

23.

24. 

25» 

26 .

N a t i o n a l  I n s t i t u t e  of P u b l i c  F in a n c e  and P o l i c y  
( 1 98 2 )  • ,Pr op_g_r_ty__ Ta x Refc ir  rn __i  n_ _Uss t  B3 nqa 1 •
(Governm ent  of West B e n g a l ,  R e p o r t  of the '-Jest Ben ga l  
M u n i c ip a l  F in a n ce  Commission, 3 up p i  ima n ta r  y , Volume ' I I ) .

O . E .C .D *  ( l 9 7 9 ) .  The T a x a t io n  of Net W ea l ths  C a p i t a l  
T r a n s f e r s  and C a p iT a rn ^ r r T a r T n ^ ^ ^ s T ^ r * g ^ r - - “
s a t i o n  of  Economic C o - o p e ra t io n  and Deve lopment ,
Par i s  •

P r e s t ,  A .R .  and B a r r ,  N.M. ( l  979 ) ,  .Publ i c F i n ance in  
_Tjle-0-r V _a-n d P r a c 11 c e . London! We ids  nf e l d  and N i c o l s o n *

S a n f o r d ,  C« T . ( 1 9 71 ) • .Tax. i  nc  ̂_Per son a 1 JU_3_al_t_h. G e 0 r q a 
A l l e n  and Unuin*

S a n f o r d ,  C. T. , W i l  l i Q 3 , 3 .R . FI* an d i ro n s  id e ,  D .3 •
( l  973 ) ,  An A c c e s s io n  Tax * London! I n s t i t u t e  f o r  
F i s c a l  S t u d i e s ,  P u b l i c a t i o n  No. 7.

S a n d f o r d ,  C* T* ,  L i l l i e s  3 .R .M* and I r o n s i d e ,  D .3 .
( l  9 74) * The R e l a t i o nsh ip of  W ea l th  Tax to Other T a x e s . 

B r i t i s h  Tax Rev iew*

S a n d fo rd ,  C» T. W i l l  i a s ,  3 »R. H. and I r o n s i d e ,  D ° J .
(1 9 7 5 ) .  A n _ Ann ua 1 _We a_ 11h JTax... London! Heinema n 
E d u c a t i o n a l  Book L t d . ,  f o r  tho I n s t i t u t e  of  F i s c a l  
S t u d i e s .

Shah ,  K»T.  ( 1 921/• 5 i x t y  _Y_9ar_s q_f In d ia n _ .^ i_na_n_ce .
(Bombay C h r o n i c l e  P r e s s )  •

Shoup* Carl- ( l 9 5 6 ) «  Fe_deral  Es_tate__ a nd G if  t  _T_a.xg.s_*
The B ro o k in g s  I n s t i t u t i o n *

Ta it,*, H WW ( 1 982) « Net  W e a l th ^ G  if_ t_  a nd T r a n s fe r  Ta xe_s .
X Wimso)*

Thurou ,  L . C. ( 1 9 7 2 ) ,  .Ne t _ We,alt_h_ _T ax es., N o t i  0 n a l T a x 
3 o u r n a l ,  Sep tem ber .

V i c k r a y ,  U » S • ( 1 9 4 7 ) ,  Agenda For  P r o g r e s s i ve T a x a t i o n • 
Neu York 5 Rona ld  P r e s s .




