
T
he leaders of the G20 group of nations met in the German port city
of Hamburg this weekend, and while elements of the summit
were unsurprisingly familiar to the usual diplomatic talk-shop,
others revealed the contours of a new and unusual world order.

In large part, leaders stuck to their prepared positions and desires — with
Britain’s Theresa May, for example, seeking to bat for post-Brexit trade
agreements and China’s Xi Jinping trying to head off criticism of the dump-
ing of steel by big Chinese companies in the rest of the world. Prime Minister
Narendra Modi focused on the possibilities that technological change,
especially in the digital arena, provided for connectivity, skilling and jobs.
Perhaps most domestic attention was focused on the bilateral discussions
on the sidelines of the G20 meeting. The prime minister’s office said that the
“return of economic offenders” had been discussed with Ms May — code,
presumably, for the politically sensitive case of Vijay Mallya, who has been
living in the London suburbs for months. And even though there was no for-
mal bilateral meeting between Mr Xi and Mr Modi, tensions that had been
heightened by the confrontation between Indian and Chinese troops near
the Sikkim border were perhaps eased by photographs of the two leaders
chatting informally, and words of acknowledgment for each other in 
their speeches.

But the news of worldwide note that emerged from the summit was
undoubtedly the apparent isolation of Donald Trump’s America. Mr Trump,
who took the United States dramatically out of the Paris Agreement on Climate
Change a few months ago, reportedly made no secret of the fact that he did not
think he was elected to compromise with the rest of the world. In spite of his
more-than-cordial meeting with Russian President Vladimir Putin, at which
a ceasefire in Syria was discussed, Mr Trump found himself largely without sup-
port at the leaders’ high table. The declaration that was eventually issued from
Hamburg was stark. It said: “We take note of the decision of the United States
of America to withdraw from the Paris agreement.” And went on to add the fol-
lowing: “The leaders of the other G20 members state that the Paris agreement
is irreversible.” Mr Trump’s delegation even reportedly lost a battle to replace
the phrase “take note” with words that sounded more like acceptance of the US’
new stand on climate change. It did manage to introduce wording on allowing
countries to access “cleaner” fossil fuels, however — which should not be
completely bad news for India, which has several thermal power plants that it
needs to upgrade to meet its own internally determined national contributions
to carbon mitigation.

The US’ new position as the odd man out — even, perhaps, a rogue — in
a world increasingly determined to fight the twin menaces of protectionism and
climate change is uncomfortable. Washington has for so long played a leader-
ship role in these matters that Mr Trump’s reversal of course cannot be anything
other than disconcerting. Yet the G20 meeting showed that the world can 
do very well without US leadership if that is, in fact, what the new world 
order requires.

No leader needed
G20 shows cooperation can survive without US leadership

T
he Supreme Court has chosen to uphold Chandigarh’s decision
to denotify local and state highways and turn them into district
roads. The city administration’s decision was obviously aimed at
steering clear of the apex court’s order of December 2016 banning

the sale of alcohol within 500 metres of state and national highways. In his
latest order, Chief Justice J S Khehar argued that the roads being denotified
were within the city limits and as such did not carry “fast moving traffic”.
It is noteworthy that just six months ago, the Supreme Court had banned the
sale of liquor, as well as installation of any signage and billboards to that
effect, within 500 meters of highways on the reasoning that such things dis-
tract drivers and lead to drunken driving and accidents. 

The December 2016 ban was not justified on a variety of reasons. For
one, data suggests that drunken driving is a minor reason for road accidents
on state and national highways. In fact, according to 2015 official statistics,
driver error accounted for 77 per cent of accidents. Within this category, it
was speeding that accounted for 61 per cent of the deaths. Driving under the
influence (of drugs or alcohol) accounted for just 6.4 per cent of deaths due
to drivers’ faults and merely 4.6 per cent of all fatalities in road accidents.
Two, the ban led to an estimated annual loss of ~65,000 crore, not to men-
tion the hundreds of jobs lost. But most importantly, it was a clear case of
judicial overreach and it was obvious from the beginning that such a ban was
not easy to implement. Soon enough, different states started finding inno-
vative ways to bypass the ban — denotifying state highways was one such
move. On the face of it, then, the Supreme Court’s latest decision to allow
such a denotification could be hailed for the relief it brings, though the Chief
Justice justified the overall ban by saying that the idea behind the court’s
earlier verdict was that a driver should not be under the influence of liquor
at places where there is high-speed traffic. 

But the more pertinent question is: Should the higher judiciary waste
its time pronouncing judgments which are either clearly an overreach, or
unimplementable or just add to the confusion? For instance, in November
last year, Justice Dipak Misra of the Supreme Court had made it mandato-
ry for everyone to stand for national anthems in cinema halls. In the ensu-
ing months, he and other judges were occupied giving clarifications why
there shouldn’t be anthems in courts or how the disabled could be exempt-
ed from following this order. Similarly, in December 2015, the court decid-
ed to ban the registration of diesel cars with engines bigger than 2,000 cc.
That led to a massive chaos with key carmakers such as Toyota announcing
it will halt further investments in India for the lack of policy clarity. Eight
months later this ban was lifted. In a country such as India, where genuine
cases of injustice drag on for years for the lack of adequate availability of
court time, the higher courts surely can choose their battles and prioritise
the cases they hear. 

Courting irrelevance
The judiciary should choose its battles carefully 

In the age of GoFundMe, the act of giving
can feel vexingly weightless. This rela-
tionship between ease and charity is the
starting point of Lawrence Osborne’s new
novel, Beautiful Animals. Of the central
character, an entitled young
Englishwoman named Naomi, her father
observes: “She wanted to be a Samaritan:
the easiest job in the world, and perfect
for the useless European middle classes.”

Mr Osborne is a startlingly good
observer of privilege, noting the rites and
rituals of the upper classes with unerring
precision and an undercurrent of malice.
For the idle elite of his novel, charity is

only intermittently selfless. More fre-
quently compromised by vanity and ego,
it’s the conduit for a certain kind of self-
actualisation, and its practitioners are
dangerously lacking in self-awareness.

Mr Osborne’s novels often feature
expatriates in an exotic locale: the
Moroccan desert in The Forgiven, Macau
in The Ballad of a Small Player, the Greek
island of Hydra for Beautiful Animals.
Against these backdrops, his characters
engage in bad behaviour, making poor
moral decisions — frequently having to
do with the transport and disposal of bod-
ies — on an epic scale.

Beautiful Animals is set during the
refugee crisis, a humanitarian disaster
that lurks beneath the surface of the
island’s genteel social life. The preoccu-
pations of Hydra’s moneyed vacationers
are both alluring and relentlessly superfi-
cial: questions of interior design, dinner
menus, the quality of the local help. Of
course, it’s only a matter of time until the

crisis explodes into their sheltered lives.
Mr Osborne takes his time baiting and

setting his trap, and one of the pleasures
of the novel is its unpredictability. The
early sections trace the power dynamics
between Naomi and a newly acquired
friend, two young “people of similar
social standing subtly divided by a com-
mon language.” Naomi is English and
sophisticated, Sam is American and
beautiful. The varying currency of these
attributes is what draws the two women
together, and also what antagonises
them, particularly once they come upon
Faoud, a handsome young refugee, 
seemingly swept up onto the shore.

Naomi and Sam take it upon them-
selves to help Faoud, although they do so
in ways that betray both their youth and
the shallowness of their impulse to chari-
ty. They bring him strawberries and
yogurt; they find him refuge in an aban-
doned hut; they make him into a figure in
a fairy tale they enact. But it is Naomi who

goes one step further, abstracting Faoud
into a platform from which to explore her
own ethical position: “She was the savior
and she relished the role. It made her vital
in a new way. To save another person: It
wasn’t nothing. … Such shifts were the
substance of one’s moral life — they made
the intolerable tolerable.”

Of the two women, Naomi is the more
complicated character. She is in Greece
with her father and stepmother because
she has been dismissed from her job at a
London law firm, accused of manipulat-
ing evidence in a “politically sensitive”
case in order to earn an acquittal for a
Turkish restaurant owner accused of
assault. But Naomi rarely feels like a
lawyer; as her father notes, “being in litiga-
tion for a large firm had been playacting
for her, a form of impersonation”.

Naomi’s crusading is crafted to feel
simultaneously sincere and self-serving,
fitful and inconsistent. That hollowness is
perceptible even to the impressionable
Sam: “She suddenly resented both her
own passivity and the relentless charity-
worker passion of the older girl, in which
to boot she didn’t quite believe. Naomi’s

playful cynicism — the thing about her
that most appealed to Sam — seemed to
have disappeared in a baffling way from
one day to the next. She could understand
the logic of it, but why the determination
to make a stranger into a moral cause?”

Beautiful Animals is unlikely to radi-
cally alter your understanding of the
refugee crisis. But it may make you ques-
tion the nature of your engagement with
that issue and the world beyond. At one
point, as she struggles to understand her
own inconstant impulse to be just, Naomi
observes that “morality was nothing more
than paying attention to the chain reac-
tion while not causing another one.”

It’s not giving a great deal away to say
that in her attempt to do good, Naomi fails
spectacularly. But in describing morality
as an act of witness, she provides a plausi-
ble definition of one ethical position for
the writer. Mr Osborne has been
described as an heir to Graham Greene,
and he shares with Greene an interest in
what might be called the moral thriller.
Greene’s characters often adhere to a
code, however deluded, and pursue it with
unyielding dedication.

In contrast, the problem for Mr
Osborne’s characters is their lack of fixed
principle, and that existential void is what
drives his narratives. His characters are
people emblematic of our time, when the
notions of duty and sacrifice are by and
large in abeyance. They make bad deci-
sions, live through terrible things and yet
remain unchanged because on some level
they lack the imagination and the disci-
pline to change. For people like this, life
becomes a little less comfortable in the
wake of catastrophic events, but only in
flashes. Like The Great Gatsby, Beautiful
Animals concludes with a rowboat on the
sea and an image of light in the distance.
But Mr Osborne crafts a rebuttal of the
green light that symbolises Gatsby’s
dream: “They were like shooting stars,
flaring up for a brilliant moment, lighting
up the sky even for a few lingering 
seconds, then disappearing forever”. 
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Affluent idlers find a just cause

Just over a year ago in mid-May 2016 I had written
a column pointing basic flaws in the new archi-
tecture set up to handle bad loans — a new huge

bureaucracy (for insolvency), which only promised
more legal complexities. Well, it appears that I had not
anticipated something far worse — continued ad-hoc
and ham-handed tinkering of the bad loan problem by
mandarins of the finance ministry and the Reserve
Bank of India (RBI). This has just attracted some sharp
comments from the Gujarat High Court in the Essar
Steel case. In mid-June, the RBI wanted 12 select cas-
es of bad loans be fast-tracked at the National Company
Law Tribunal (NCLT). Three weeks
later, Essar Steel, one of the 12, went
to the Gujarat High Court, arguing
the RBI’s decision was selective, arbi-
trary and discriminatory; and it
obtained a stay order.

During the two-hour hearing,
Justice S G Shah reportedly
expressed objection to the RBI’s stand
that the NCLT was vested with the
requisite powers to decide insolven-
cy matters. He remarked that parties
were “free to approach the judiciary,
which had complete jurisdiction to
hear such matters also”. According
to a newspaper report, “questioning
the NCLT’s insolvency powers whereby it appoints
professional entities to manage insolvent companies,
Shah jocularly commented that those with profes-
sional degrees may not necessarily be competent to run
companies”. Following this, in an extraordinary admis-
sion of bungling, the RBI admitted to the Court that it
would issue a “corrigendum” to its notification. This
episode has far-reaching consequences. 
� The supposedly bold action of the finance min-

istry and the RBI of going after the dirty dozen has
turned out to be hasty, ill-considered, clumsy and

legally questionable. 
� Every high court continues to have an open door

to defaulters; the much-vaunted insolvency frame-
work crafted by a bunch of legal luminaries and aca-
demics seems deeply flawed.
� It is only the first sign of how the new bad-loan

resolution system will quickly get sucked into a legal
quicksand. There will be pile-up of cases and resolution
will grind down to a snail’s pace, at least in case of
larger accounts where speed is of essence. 

Last year when the Insolvency & Bankruptcy Code
(IBC) was passed, it was touted as one more step in

making India an easier place to do
business; India ranks particularly
low on this score. I had mentioned
then that by getting this Act
through, only a checkbox has been
ticked; the new Act would unleash
more of what has not worked so far
— a deeper involvement of the state.
Bad loans continue to originate
mainly from state-owned banks,
where the top management’s
responsibility is not linked to career
prospects nor has legal conse-
quences. Hence, there is no solution
in sight for continuing flow of 
bad loans; we are only talking of 

resolution of old bad loans (the stock). 
Having created bad loans with one arm, the state

then comes in to resolve them with another, through
various means. Care to know how many efforts have
been made over the past 30 years? The Board for
Industrial and Financial Reconstruction (1987), the
Company Law Board (1991), the Recovery of Debts
due to Banks and Financial Institutions Act (1993), and
the Securitisation and Reconstruction of Financial
Assets and Enforcement of Security Interest (Sarfaesi)
Act  passed (2002). Over and above this, the so-called

banking regulator has tried its hand (without any
accountability) in Corporate Debt Restructuring
(2001), Joint Lenders’ Forum (2014), what is called
the 5/25 scheme (2014), Strategic Debt Restructuring
(2015), and the Scheme for Sustainable Structuring of
Stressed Assets (2016). Nothing has worked. Getting
the state involved again and using a new law as the
main tool is simply insane; as also is, asking a com-
mittee of the RBI to direct NCLT to take up certain cas-
es on priority. I mentioned last year that the new sys-
tem will soon become a cesspit of seedy deal-making,
long inaction, stymied resolutions and tens of thou-
sands of unresolved cases. We seem to have started off
on this short journey already.

What is the solution? A simpler, more effective and
cheaper system of resolving the big bad loans. It exists
in a market-driven approach, which most successful
and economically advanced countries follow. It neither
demands anything from the overburdened justice sys-
tem, nor depends on the goodness of human hearts to
do the right thing. All we need is a market for dis-
tressed securities and high-yield bonds. This will solve
multiple issues at one stroke: Leave the resolution to
incentivised buyers and sellers, not lawyers and pro-
fessionals; allow more and more credit paper to be rat-
ed by rating agencies; establish an automatic and fair-
er value and price of stressed assets; invite billions of
dollars from the likes of Oaktree Capital, JC Flowers,
Goldman Sachs and KKR; and finally but most impor-
tantly, edge out incompetent promoters painlessly
and quickly. The collateral benefits are a much lower
cost and faster resolution of the bulk of bad loans and
more liquidity with banks. Why haven’t we pursued
this so far? Deep vested interests of academics, lawyers,
bankers and accountants, who would like to feed off a
clogged system as long as possible.

The writer is the editor of www.moneylife.in
Twitter: @Moneylifers
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Bad loans: The bungling and farce continues
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T he main focus of the Indian bankruptcy
reform has been on the sell side: On creating
conditions where lenders eject shareholders

and put a firm up for sale. We need
to also think about who will show up
to buy. In the main, there are two
kinds of buyers: Large firms in the
same industry, and private equity
funds. In the first few years, there
will be three problems: Old defaults,
limited pool of buyers, and scepti-
cism about the bankruptcy reform.
This will give low prices, which is
good for buyers and bad for lenders.

In the past, shareholders in India
liked to default on debt, and regula-
tors helped lenders to hide the
default. The new law has given pow-
er to lenders to eject shareholders once default takes
place. This is a great milestone for the Indian credit
market.

A big bottleneck lies in getting lenders to behave
sensibly. This is about technically sound regulation
of banks and insurance companies, so that assets
must be marked down to zero over the one year after
the first default. Lenders will then show losses imme-
diately, before the bankruptcy process unfolds, and
recoveries will show up as pure profit at future dates.
This will create incentives for lenders to behave sen-
sibly when faced with default. The Reserve Bank of
India (RBI) and the Insurance Regulatory and
Development Authority of India are 
grappling with this problem.

Once the machinery of the bankruptcy process is
working and the regulation of lenders is done cor-
rectly, we will get a stream of cases coming through.

What about the buyers? The bank-
ruptcy process is a market, with sell-
ers and buyers. For the market to
work well, we need both sides to per-
form. There are two kinds of buy-
ers: Those who buy the firm as a
going concern versus those who buy
assets in a liquidation.

A recent default is generally by a
going concern. A going concern con-
tains organisational capital which
has value over and above the physi-
cal assets. Most going concerns are
able to produce some cash flow, and
the net present value (NPV) of that

cash flow is the price that a buyer would feel like pay-
ing. The buyer offers cash in exchange for 100 per
cent equity control of the company with a clean
slate, that is, all debt is wiped out.

Once time elapses after the first default, howev-
er, financial distress destroys organisational capital.
Firm depreciation is accelerated because financial
stress and the incentives of shareholders lead to
inadequate upkeep of the firm. When there is delay
after the first default, organisational capital is
destroyed. The firm is often reduced to a collection
of physical assets which go into liquidation. Here, the
buyers offer cash in exchange for individual assets.

The perfect buyer for a going concern is a control-
oriented private equity fund. The buyer would put up

cash to buy a going concern at a discount, and
expend resources on turning it around. The private
equity fund would aim to resurrect a profitable busi-
ness, and obtain a successful exit.

The top 2,000 listed companies are also potential
buyers of going concerns in their own industries.
Buyers would see synergies in acquiring a customer
base, skilled staff and brands. If the IBC had been in
place, Kingfisher might have been up for sale in
2009 (see https://goo.gl/o2XyfM). At the time, there
was value for a buyer like Jet Airways. Such a buy-
er, however, sees organisational capital differently.
The buyer will generally want to impose her inter-
nal processes in many areas, and would thus not
attach any value (say) to an internal HR system of
the target.

The second case is liquidation: Where the
organisational capital has been destroyed, and
what’s being sold is just physical assets. Here, the
perfect buyer is one of the top 2,000 listed com-
panies. As an example, it makes sense for
Britannia to buy land and machinery of a bakery
at a discount, and weave it into the vast Britannia
production system.

In the early years, valuations will be poor, for
three reasons. The first hurdle is about the sound
working of the IBC. Buyers are concerned about the
fragility of the IBC machinery. Will this machinery
work as envisaged? Will transactions go through cor-
rectly? Will there be legal challenges or other
unpleasant surprises? These uncertainties push buy-
ers to bid conservatively until the policy team in the
bankruptcy reform achieves respect.

The second hurdle concerns capabilities of the
buyers. There are few control-oriented private equi-
ty funds in India today. It takes years for these organ-
isations to bulk up. Similarly, it will be years before
the 2,000 listed companies organise themselves with
teams, capital and processes through which they
regularly participate as buyers in the bankruptcy
process.

The third hurdle concerns the staleness of the
defaulting firm. The greater the delay after default,
the greater the value destruction. India has a big
overhang of firms which defaulted in the past, and
the bad news has been hidden so far. As an example,
of the 15,000 non-financial firms in the CMIE data-
base with recent data, 1,000 have interest payments
larger than the earnings before interest. With old
defaults, liquidation is often the only outcome, and
the recovery rate will be poor.

The most important measure of the success of the
Indian bankruptcy reform is the recovery rate. In the
early years, the recovery rate will be poor for these
three reasons. The political leadership must create a
team that will work on the reform, so as to get good
recovery rates in a few years.

The erstwhile promoters can and should be bid-
ders in the insolvency resolution process. There will
be discomfort when a promoter buys a 100 per cent
stake in the defaulting company, with debt wiped
out, for a low price. This is, however, a fair outcome
as long as the process is open and transparent, and
multiple other parties have the opportunity to look
at the transaction. We should worry about the
process hygiene and not be emotional about the
outcome.

The writer is a professor at National Institute of Public
Finance and Policy, New Delhi

The buy side in
bankruptcy process
Political leadership must create a team that will work on the
bankruptcy reform to get good recovery rates in a few years

ILLUSTRATION BY AJAY MOHANTY

BOOK REVIEW
KATIE KITAMURA

SNAKES & LADDERS
AJAY SHAH

IRRATIONAL CHOICE
DEBASHIS BASU


