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Is India’s Digital Services Tax discriminatory?

Itis not contrary to International tax principles and
does not discriminate particularly against LLS, firms

Finkgescr anf Policy

i Reseurch Felfow
o the Vidké Cowtre
fov Ll Pulicy

Last month, o United Stares Trode
Repvesentutive {USTR) imvesdigation
report found nifia’s Dightal Sevvives
Tox (DST) o be discrimingrory, It
sald the mox s “Tracoms with

bring up agale snd again, and un-
less we addecss this, fndisg 3 con-
sungs will be difical.

tricty ULS, comunerce, India has de

nied these charges. The bone of

contendion 15 a 2% tax that India
foas charged simee April 2020 on re-
verres from digital services, applic-
able only lo mon-resident compa-
rigs, It o discussion modereted by
Sriram Srinfvasan,

Suranjali Tandaon: We have to re:
wind o 2013, when the Base En>
sion and Profit Shifting (BEPS) peo-
Rramme by the OECD [Ovganisation
far Co-operaticn and De:

Ditferest vountries 00k differont
itsans. Ichia, originally in 2018,
fad .' ‘amnl’ur

in the |

Tox Act, Mﬂx to which, i &
zm) . y)hnduumh Indla,nson
uhhhdh.andlh:reﬁnpuhih
the right to tax. Whike this was intro-
duced in the Act, #t did not bave any

sioa far & 10 be applicable.

Fast forward 1o 2020, and the
U.S. in the G20 meeting sid even if
OECD does find o consensars, there
should be an option of applying
soene safe harbaur basis, which 3w
sy that the company cun choose
whether this cotsensus applies.
This starthed a lot of countries, They
were apprehenstve thar samorow i
it safe harbour basts were 1o be ap:

velopenent] wis launched at the
bebwest of the G20 countries. Under
the 15 action points, action point
o Wais 10 Jook ot the tax chalenges
of the digital ecanceny, By 20035, ac-
than polnt one sttll remained 2 wark
i progress.

The main problem was to find a
tew waty of 1axing dsgital commpanies
that are not adeqoately taxed be
catse of how the rubes are designed,
S, the primary concern was that
comparies dan't Bave a physical Joo
cation in the markets where they
operate. And use the Intangibles,
which are hard 10 value,

India, in 2016, became the first
mmym-npkmnduequ-hu
than levy, on sdvertising services
S'K.m\mbanmnyonmmnn
mudle 10 @ man-resicent by a resl
dent advertising on the platform.
The thinking was that when a solu-
tian is reached at the global level,
this woatkl sort of be phased out.

In 2009, in a sharp depariure
from &5 artgnad thinking, DECD put
out & policy note saying thae there's
an eleplsux: in the room, which is
the redistribution of taxing cights,
which this action polt seems 1

pands the xcope sgnificantly, even
10 e-commerce, was introduced in
2020, Ansd ufter that, the LS. has -
ken a stance that it would interro-
gate such measures as a hindrance
to its commerce and trade. And i
respective of the position that the
U5, takes on 1his, couniries such a8
France, India, and 10 countrks
agatnst which the lovestigations
Bave been initiated, have taken a po-
stion to sy that this might be per
Fsaps an Interim solution.

NIkhil Kapoor;: In 2016, the Akhé
lesk Ranfan Comnmistee Repart had
n.wsted that in order to create 3

field between online
bmlm and  brickand-mortar
businesses, digioal | which

B0 M0

gozed in the

the OECD eved. And ORCD bad pro-
misedd to deliver § consensus hased
solution by mid-2008. That did not

global discussians at

happen owing to the pands but
b«xnedﬂwmm«tdh
dia to generate tax revesues, this
was  siacklen move that took the en
tire digital coemmuaity by surprise,
Unlike the 2016 levy, this 2020 le:
vy was devosd of any sart of public
conswtation. [t wass major surprise
for thve Ciggital comemunity. Ansd that
5 perhaps why the first two dea-
dines for paying the equalisation le:
vy 2020 was also missed by & ka of
multinationals.

Even other ” fuced

Ocher coumtries nsroduced
DSTs aXin to India’s
elualisacion kevy. Bowever,
these, unlike India’, have
not been devold of pabilic
consubtition.

A O

tarles are explicitl foded from

Ing w0 » ring-fencing of the digital
economny. The Akbiesh Ramjan
Committee Repart sald the idea be-
hind the equalisation levy was 1o
creane 3 level-playing feld botween
the ordioary basinesses that hive o
physical presence in a country and
pay regalar taxes and the ones that
are operating digically that can
yvoid sach taves, | cannut sxy that
the Linw s wery chear but 1o say thar
Ir's  disoriminacing  parcculardy
agatnst LS. companies would es-
sentially be overstepping.

The repart s clairms & tha DST
taxes companies with no perma-
et establishment in Indls, contra-
vening imernational wx principles,
Now, the BEPS project Is based e

pational tax, the imtroduction of a
ax to phig that gap should not be
looked 2t as a perverse move.

What coald happen next?
Retaliation by way of tariffs?

NK: See, this isse becomes very
pnlhﬁ:allnlhesauemls«dnn

bad thy
mm«.mmm
Trump administration came in.
Nomw, Section 301 mvestigations are
unilateral in mature, because the
USTRis i idirgg wheth
er a mensure = viokstive of the US’s
righus. 50, there i an inherent biss
a5 to what the findings are gaing to
be. But [ believe they voudd want to
collak with India and find an

¥

uble to engoy sustained ecancenic
presence in othe jurtsdictions wirh:
o being physically present, The i
termational community is moving

mrdsummﬁowbuumﬁm
uil:mbenmd. There-

fore, 1 say that 3t's contrary to ieter-

natonal tax Mm would be
g A

t.hempenfu)eu.l DST. Whereas,
India's equalEation levy covers eve-
rything under the sun,

S$T: The LK. makes a shight depar-
ture (o teems of detalls and it's
ﬂm«ll&mmbnmhmlndhlm
§ it. Dut the US. also

Dsmnmluhdlnuuhanml&
vy mmcr. these have not been
devoid of public consultation. Sor
imstance, the UK. DST underwent
signaficant scrutiny, and the
resull s that it is more sound dsn
what perhaps India’s levy is.

How different bs the UK. tax?

NK: One of the prinssry criticisms

nganst India’s equalisamion levy &

that & Is & tax on revenoe as op-

pased to belng 3 tax an profis. The

UK. allows compamies to not pay

wny tax if their net operating margs
Degaive,

is
Another would be i transaction

do not bave a physical presence In
India but are able to enjoy 2 sustain.
able ecancenic presence should be
paying a certain amount of tax. This
was how the eqnlmuon levy of
016 was il

ke b s it

equilis-
thon devy b force, India has been én-

that Imvolves three jurtsdictions.
Take the example of an Indan user
locatec in the (LK, receiving servic-
es from a US. compamy. The UK.
DST comtemplares that only 50% of
the revenues from such a transac
tion wouk! be chargeable to the UK.
DST. This makes it 2 better biw.
Another nsjor difference is that
compamies s sell their own inven-

ook at the UK. Gaxes In some way
s discriminatory,

The USTH report finds India’s
DSY problematic. But is it
discriminatory?

NE: The tvestigation hnds that L
dh&mhnlmkvymm
agamst U.S. compames m particu-
lar. The reason for 3 is that the tax
Inctdent by design 1S on non-resk-
dent campanies. And because the
Incident of the squalisation levy is
mastly oo UL, compamies, which
TZK. It's arbitrary, as per tle US.
1dan't really find aty objection to
this because the law s arbskrary, But
there are several grounds which are
nut in consonance with what could
be 2 valid reason m call a certain ace
as discrinsnatory. For instance, the
report clalms that India's approach
10 taxing just non residents s quite
unique, bt that is not true;

The USTR report 2iso says that
the same services offered pon-digh-
tally are not taxed, and this i lesd-

‘The report also claims that DSY
taxes 4 S rither

umicable sodution ruthes than im-
posing strict trade tarith, which is
what happened beeween Framce
and the 115,

‘The criticism against Section 304
imrvestigtions is that after the WTO
law and the dispate sethement me-
chanism came into pictare and the
scape of the General Agreement o
Trade in Services were expanded to

lode services as well, countries

than its income. Thshimhtm
with International tax practce tsat
Income, pat revenue, & the appros
priste hasls of curporate tation.
Over here also, since the ssue of
tasang digital companies is uniguee,
i lot of scholars have arjued that
taxing revenue for digital transac
thons as fic rent is
more feasible than a digital pee-
sence, bacause it would lead to Jess-
er compliance costs,

ST: Why Is it seen as discriminan
ty? Ooe s that they say that it up

Is it uneeasosable? Well, to the
extent that clarifications wee not is-
ssedd, perhaps #'s unressonable.

Rue ocher than that, the theeshokd
that India has lakd down for the

have been of the view that in inter-
parional body should be looking ar
soch dispates. And becasse Ir's not
the Trump adainiseracion now, the
way Section 30t imvestigations are
J0ing 1o be used in the future is seill
sometliing s remuins o be seen.

How do you see a consensus on
the broader issues emerging?

ST There are 3 few ways forward
The posilon that Indéa bas taken &
o remalkn commicted to the OECD
process, to influence It, and to say
that there are ways to tweak this de-
s, because it will be put ot in
June 2021. So, the design coald be
worked out betser to take nto con
siceration the interests of the deve:
loping countries. Secand, the Unit-
ed Natious is taking some soct of
Teadership on s 10 design its own
proposal, which Is an automated
DST which s to say that within the

rthnmy md:;.n

P

g fevy is Iy musch
below what the EU esnvisages.

Tiwe report also makes the men-
von of It violasing the pomciples of
imternational txx. If the companics
that currently operate within that
framewoek do not stand up to the
measteres of the prindples of inser-

an gy
menis dm ste made from markets
o Jurisdictions. And thind, which 1
rhink s a possibilicy, maybe to apply
the DSY and then allow countries to
pective partnes countries 3 process
of crediting (his tax,



